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1

Summary and conclusions

1.1

Purpose of this paper

This paper consists of two parts. In the first part we look at the evolution and
improvement of the assessment of National Allocation Plans, developed by
EU Member States under the EU Emissions Trading system in the period
2005-2012. Next to analysing how this assessment (by the European
Commission) evolved between the first trading period (2005-2007) and the
second trading period (2008-2012), we also link this process with possible
options for the development and assessment of contributions by UNFCCC
parties as part of a 2015 international climate agreement.
In the second part of this paper we will focus on the development of EU 2020
climate targets and in particular how the 2020 policy framework includes
provisions, which can be regarded as a form of “equity” or “solidarity”
between richer and poor EU Member States. We start by briefly explaining the
over-all effort sharing of non-EU ETS 2020 targets between all EU Member
States and how this methodology implicitly introduced concepts linked to
equity or solidarity between EU Member States. The main focus will be on the
legislative changes to the post 2012 EU ETS that facilitated the acceptance
and implementation of EU post 2012 climate policy by the new EU Member
States. This includes specific provisions to facilitate the transition towards a
low-carbon economy for Central and Eastern European Economies and the
financial redistribution of EU ETS auctioning revenues.

1.2

Evolution of the National Allocation Plan assessment process

National Allocation Plans (NAPs) were an important feature of the EU ETS
from 2005 to 2012. In the first two phases of the EU ETS, no cap or absolute
limit on emissions was set through the directive’s legal text, nor where there
harmonised rules for allocation of EU ETS emission allowances. The directive
made EU Member States, through the development of NAPs, responsible for
setting national caps for the EU ETS installations within their territory and for
the allocation methodologies. However, Member States needed to follow
criteria and guidelines for the implementation of these caps and allocation
methodologies. The European Commission developed and improved the
guidance for the development of these NAPs and had the power to reject
allocation plans that did not meet the legal criteria and the guidance thereof.
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It is interesting to note that the EU ETS cap setting evolved from what could
be called a “bottom-up” process towards an approach, which was almost
“top-down” directed. In the first trading period of the EU ETS (2005-2007)
each Member State did set an EU ETS cap which was not directly restricted by
an economy wide cap. The European Commission mostly assessed these caps
as being consistent with previously reported Member States’ emission
projections. However, for the period 2008-2012 there was an economy wide
Kyoto commitment cap in place in all Member States. With this in mind, the
European Commission developed a quantified method, using its own data
and modeling. The Commission furthermore used a consistent base-year (i.e.
the 2005 EU ETS verified emissions) as the starting point to apply the above
mentioned methodology. As such, the European Commission implicitly set an
absolute EU ETS cap for each Member State. Allocation plans with a cap
higher than the one calculated by the Commission where rejected or only
accepted if the Member States amended the cap to make it consistent with
the calculation by the European Commission.
In the author’s opinion, the assessment of the National Allocation Plans
2008-2012 could have been one of the most rigorous scrutiny processes on
national climate policies in the last decade. It clearly went beyond the
existing assessments under the UNFCCC or within the EU before the end of
the 1st commitment period under the Kyoto Protocol. The absence of such
functional international or EU wide assessment seems to have been one of
the reasons the European Commission developed its own quantified
assessment, in particular to check whether the National Allocation Plans lived
up to the potential to reduce in a Member State’s EU ETS sectors and if the
Member State’s policies and measures (including the planned use of Kyoto
units) would be sufficient to meet the Kyoto commitments.
The strength of the method used by the European Commission lays in its
dependence on a limited list of parameters such as historical and projected
GDP and carbon intensity evolutions. The European Commission developed
these parameters for each Member State by means of an independent model.
Finally, the use of verified historical emissions was an important cornerstone
to control the EU ETS caps that Member States planned to set under their
allocation plans.
The author also concludes that this quantified methodology grew out of a
necessity to increase transparency, consistency and ambition in the cap
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setting process. It also was a manner to allow for equal treatment between
similar industrial installations in different Member States.

1.3

National Allocation plan assessment and lessons for the Ad Hoc
Durban Platform for enhanced action (ADP)

The European Union as an economic and political entity is unique in the
sense that it has one of the strongest supra-national bodies in the world,
under the form of the European Commission. Especially in the field of climate
policy, the European Commission has important powers to initiate and
enforce policies and measures. The EU ETS directive in particular did put
some power in the hands of the European Commission when it came to the
development of guidance and assessment or even rejection of the National
Allocation Plans. This was essential to enable the enhanced assessment of
the plans in the period 2008-2012. While a supra-national authority with the
power and scope of the European Commission is basically impossible or
inconceivable under the UNFCCC, it could be relevant to consider the
possibility of setting up an independent entity assisting in the process to
clarify post 2020 contributions by Parties.
It is conceivable that post 2020 contributions under a 2015 UNFCCC
agreement will be similar to a pure “bottom-up” process. However, the EU
ETS allocation plan process offers some insights in how such process can be
improved. In particular, it can be considered to enhance the transparency of
post 2020 contributions through consistency checks with general economic
development, future carbon intensity improvement and the calculated impact
of (new) policies and measures within the Parties’ contributions.
Following the Copenhagen Accord we noticed different types of post 2012
pledges being submitted by Parties. The EU ETS allocation plan guidance and
assessment should in principle offer useful tools to make differentiated post
2020 contributions comparable or compatible. It is interesting to note that
this information would allow the comparison of carbon intensity targets with
absolute mitigation targets or facilitate the impact assessment of (some)
National Appropriate Mitigations Actions (NAMAs) on economy wide or
sectoral emissions.
For increased transparency in UNFCCC Parties post 2020 contributions, the
presence of (verified economy wide) emissions data will be essential. Without
such starting point the assessment of intensity target, mitigation against
business as usual and sector-wide NAMAs would be difficult.
10
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It is the goal of the UNFCCC ADP process to establish a global climate
agreement in 2015. This agreement will likely contain or reference UNFCCC
Parties’ post 2020 contributions. There remains a short preparatory time for
developing these contributions by 2015. Furthermore, these contributions
will apply to post 2020 (mitigation) actions.

This time gap between the

development and implementation of contributions can lead to a divergence
between the current economic parameters supporting the contributions and
the actual economic reality as from 2020. It could hence be relevant to
consider the possibility of updating certain elements related to the
contributions or even the contributions themselves after 2015.

1.4

Equity or solidarity in the EU 2020 climate policy framework

Strong harmonisation of the EU ETS in phase III (2013-2020) resulted in a
single cap for all installations across the EU together with a consistent
allocation methodology for all these installations. However, because there
still are significant differences in the economic development stage and the
energy infrastructure between EU Member States, the amended EU ETS
directive contains specific provisions. These provisions work at two levels.
First of all there are exceptions to the general rule that all allowances for the
power sector shall be auctioned1 as from 2013. Some Member States (i.e. the
ones with a high level of coal based power generation, a power price set by
the government and a lower GDP/capita compared to the EU average) feared
that auctioning would force them to dramatically increase the national power
prices, thus generating a negative social impact. These, mostly Central and
Eastern European Member States are allowed to “transition” into an
auctioning based allocation for the power sector in the period 2013-2020,
resulting in no free allocation by 2020. However, these Member States had to
submit a national (power sector) investment plan that demonstrated how the
power sector would invest an amount (similar to the one avoided to be paid
through auctioning) into the modernisation of its production sites and the
broader energy infrastructure such as grids.
The second provision is a financial compensation mechanism for Member
States for the purpose of Community solidarity and growth in the EU in order
to reduce emissions and adapt to the effects of climate change and to
compensate for early efforts of some Member States in achieving the EU’s
1

Before 2013 most of the allowances were allocated for free.
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2020 (-20%) climate target. This solidarity mechanism is mostly aimed at EU
Member States with a lower GDP/capita but also at Member States which face
a significantly higher than average mitigation cost (e.g. because of the phase
out of nuclear energy).
While the 2013-2020 cap for the EU Emissions Trading System was set at EU
level, the 2020 targets for the non-EU ETS sectors were still split up between
the 27 EU Member States. This “effort sharing” of targets was based on the
simple metric of GDP per capita. Richer Member States (with a high
GDP/capita) got a more ambitious mitigation target than the ones with a
lower GDP/capita. The decision also allows Member States to meet their
annual caps by “selling” an annual surplus to a Member State, which has
difficulties in meeting the (interim) target. This system, similar to the Kyoto
AAU trading, would give Member States with a more lenient target additional
financial resources.
We have to note however that the equity or solidarity under the EU Effort
Sharing Decision in practice did not materialise as planned. This was due to
external factors such as the economic crisis, which diminished the need for
intra-EU sales of reduction surpluses but also the incomplete implementation
of the solidarity mechanism by the European Commission.
It looks highly probable that the current concept of intra-EU effort sharing
for non-EU ETS emissions shall be reviewed for the 2030 framework. In
particular it seems that new mechanisms will have to be developed to assist
EU Member States with a lower than average GDP/capita in financing the
mitigation of greenhouse gas emissions.
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2

Introduction to the EU Emissions Trading System (EU ETS)

The directive establishing a scheme for greenhouse gas emission allowance
trading within the Community2 or in short, the EU Emissions Trading System
(EU ETS), entered into force on 25 October 2003. The principle goal3 of this
scheme for greenhouse gas emission allowance trading within the EU is to
promote reductions of greenhouse gas emissions in a cost-effective and
economically efficient manner. Greenhouse gas emissions trading started in
the EU on 1 January 2005. The first trading period lasted until 31 December
2007. This was followed by a second trading period, matching the Kyoto
protocol commitment period (2008-2012). We currently are in the third
phase of the EU ETS (2013-2020)

Scope
The EU ETS’ scope covers (large) industrial installations. These are around
11,000 fixed installations representing around 45%-50% of the EU’s total
greenhouse gas emissions. The main emitting sectors are steel, cement,
chemicals, paper, ceramics and fossil fuel based power generators.

Legislative character of a “Directive”
It is important to note that the EU ETS was established through a so-called
“Directive of the European Parliament and of the Council”. A “Directive”
differs from a “Regulation” in the sense that the latter is self-executing while
a directive requires transposition into the domestic legislation of EU Member
States. In principle, a directive, gives EU Member States some leeway in how
it is transposed (also known as “subsidiarity”4).

Legislative history
The EU ETS was amended in 2004 to allow, regulate and limit the use of
external credits under the Kyoto Protocol (CERs and ERUs) for compliance by
EU ETS installations. It was further amended in 2008 to extend the scope
towards airline operators.

2

Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a

scheme for greenhouse gas emission allowance trading within the Community and amending Council
Directive 96/61/EC
3

ibidem, Article 1

4

This is a relevant point is important because subsidiarity and the limit of the European Commission’s

power was an essential element in a court case following the implementation of the EU ETS in the period
2008-2012. We will come back to this case later in the paper.
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A major legislative change happened in 2008 with the goal to align the EU
ETS 2020 cap with the EU’s 2020 emission reduction target of -20% below
1990. This major legislative change also dramatically streamlined the cap
setting and allocation process across all EU Member States, as we will explain
in chapter 4.
Recently, the EU ETS directive was subjected to two other reviews. These had
the goal to deal with external challenges to the inclusion of the aviation
sector and with the accrual of an allowance surplus following the economic
crisis in the EU.
We expect the EU ETS to have further legislative changes in the near future as
to settle the political issues related to aviation and to introduce structural
changes that would address future major allowances surpluses or shortages.
The EU ETS will also need to be amended once a EU 2030 target is agreed
between Member States.

Compliance cycle
The mechanism driving the EU ETS is relatively straightforward. Once an
absolute cap is set and allowances are distributed (for free and through
auctioning), operators under the system have to submit every year a number
of EU allowances equivalent to the emissions of the pre-ceding year. Failing
to comply implies a fine of 100 EUR per missing allowance and the obligation
to still submit the remainder allowances.
To comply with the EU ETS operators can use the allowances, which they
received for free or acquired through auctioning. They can also sell and buy
allowances on the market or use a limited number of ERUs and/or CERs. The
determination of the annual verified emissions of each installation and hence
the compliance amount follows detailed and strict monitoring, reporting and
verification (MRV) rules.

Allocation and issuance of allowances
The EU ETS is a classical “cap and trade” system in which an ex-ante fixed
system wide cap or emissions ceiling is set. This is different from crediting
mechanisms such as the Clean Development Mechanism with ex-post
crediting of mitigation versus a certain baseline scenario. Essential to the
design of each emissions trading system is the way in which allowances or
emission rights (under the established cap) enter the system. There are
broadly speaking two ways in which this can be done, by handing out
allowances for free or through auctioning (or a combination of the former
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and the latter). In the periods 2005-2007 and 2008-2012 the EU ETS
directive allowed no more than 10% of allowances to be auctioned. In these
first two phases of the EU ETS, no cap was set in the directive’s legal text
neither where there harmonised rules for free allocation. The directive made
EU Member States responsible for the development of national caps for the
EU

ETS

installations

within

their

territory

and

for

the

allocation

methodologies. However, Member States needed to follow criteria and
guidelines

for

the

implementation

of

these

caps

and

allocation

methodologies. The implementation happened through so-called “National
Allocation Plans”. These allocation plans and the assessment thereof will
form the main topic of the next section in this paper.
As from 2013 the EU ETS started operating in a more consolidated manner.
For the third phase (2013-2020) the cap was set in the directive and set at
EU (not Member State) level. Also, the allocation methodology is now fully
harmonised across the EU. Another important change was that the level of
auctioning is much higher, with all allowances intended for the power sector
to be auctioned. However, exceptions apply to this rule. We will explain these
in more detail in section 4 of this paper.

Monitoring plan, Reporting of emissions and verification
The EU ETS Monitoring, Reporting and Verification (MRV) cycle starts with the
development of a monitoring plan for each installation by the operator of this
installation.

This plan has to be approved by the competent authority or

(sub-national) authorities in the Member State and is the essential
requirement for obtaining the permit to emit greenhouse gas emissions.
Each year by 31 March the operator of an EU ETS installation has to submit
an emissions report on the emissions of the previous year. This report has to
be verified first by an independent and accredited verifier. By 30 April all
operators have to submit a number of allowances equivalent to the emissions
of the previous year.

Trading periods and banking
Essential for the understanding of the next chapters in this paper is the
concept of “trading periods”. The first phase of the EU ETS started on 1
January 2005 and ended on 31 December 2007. It can be seen as a so-called
pilot or test period since allowances issued in this period could not be used
for EU ETS compliance in the second period, which started on 1 January 2008
and ended on 31 December 2012. However “banking” of allowances between
the second and third phase of the EU ETS (which started on 1 January 2013)
is provided for in the current EU ETS directive.
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3

The evolution of EU ETS National Allocation Plans’ (NAPs)
assessments and lessons for the UNFCCC ADP process

3.1

Introduction

The National Allocation Plans (NAPs) developed by EU Member States for the
first two phases of the EU ETS (2005-2007 and 2008-2012) had a dual
purpose. First of all, these NAPs determined the over-all ETS cap (i.e. the
maximum amount of EU ETS allowances) for the all the installations in a
Member State in the respective trading period. Secondly, the NAPs set the
allocation methodology for each installation covered by the system.
In this section we will introduce the legislative criteria and guidance for the
development of National Allocation Plans. We will next explain the procedure
for NAP adoption (or rejection) by the European Commission. This is followed
by the demonstration of how the lessons from the first phase of the EU ETS
(2005-2007) led to a more harmonised, transparent and consistent
assessment and cap setting for the National Allocation Plans for the period
2008-2012. In the end the European Commission even applied a quantified
cap assessment of the NAPs and made use of historical verified data. We
conclude this section with a short outline on what the enhanced EU ETS
allocation plan governance could teach us for the upcoming UNFCCC (Durban
Ad Hoc Platform for Enhanced Action (ADP)) work on criteria related to the
information and assessment of contributions of Parties under a 2015
international climate agreement.
3.2

Criteria and guidance for the development of NAPs

3.2.1

Legal basis of National Allocation Plans

With regard to the development of National allocation plans the original EU
ETS directive5 (before it’s amendments in 2008) stated the following:
“For each [trading] period […], each Member State shall develop a national plan
stating the total quantity of allowances that it intends to allocate for that period and
how it proposes to allocate them. The plan shall be based on objective and
transparent criteria, including those listed in Annex III [of the EU ETS directive],
taking due account of comments from the public.”

5

Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a

scheme for greenhouse gas emission allowance trading within the Community and amending Council
Directive 96/61/EC, Article 9
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Essential for the development of the National Allocation Plans (NAPs) were
the objective and transparent criteria that Member States needed to use
when developing the NAPs. These were important to guarantee equal
treatment within Member States of the operators of EU ETS installations and
to minimise the risk of distortion of competition between operators in
different Member States. The criteria were also relevant for checking whether
the a cap setting for EU ETS installations was consistent with the
commitments of a Member State under the Kyoto Protocol. These criteria
were set in a specific Annex III to the EU ETS directive. Furthermore, the
directive also stated that the European Commission had to develop guidance
on the implementation of these criteria. These criteria and the guidance
formed, next to the NAP approval procedure, the core elements of the EU ETS
cap setting and allocation governance (structure) in the first two trading
periods of the EU ETS.

3.2.2

Criteria and guidance for determining the total quantity of
allowances or EU ETS cap setting within a Member State

As the above mentioned, Annex III of the EU ETS directive was crucial for the
understanding of the development of national allocation plans and the
assessment thereof. We now look into the key criteria, which were set out in
that Annex6 and the related guidance developed by the European
Commission. Afterwards we will highlight the procedure for NAP adoption (or
rejection).
Annex III of the EU ETS contained 12 criteria for the development of National
Allocation Plans by Member States. These were:
i)

The total quantity of allowances to be allocated had to be consistent with the Member
States’ obligation to limit its emissions following the Kyoto Protocol. Therefore Member
States needed to take into account the proportion that these allowances represent
compared to the emissions, which are not covered by the EU ETS. Furthermore the
Member States had to take into account their nation energy policies and climate change
programme. For the NAPs covering the first trading period (2005-2007) the total quantity
of allowances had to be consistent with a “path” towards (over-)achieving the Member
States’ Kyoto commitments. Finally, this first criterium clearly states that the total
quantity of allowances shall not be higher than what is likely needed following the strict
application of these criteria.

ii)

The total quantity of allowances had to be consistent with the EU greenhouse gas
emissions monitoring mechanism under which the EU Member States have to report
through National Programmes their annual greenhouse gas emissions, the projected

6

The full original text of Annex III of the EU ETS directive (2003) can be found in the Annex B to this paper
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progress towards meeting their Kyoto Protocol commitments and the (planned) policies
and measures to limit greenhouse gas emissions. The European Commission evaluates
these National Programmes.
iii)

The quantities of allowances to be allocated had to be consistent with technological
potential to reduce emissions. A Member State had to determine the total quantity of
allowances resulting from the application of this criterion by comparing the potential of
activities covered by the scheme to reduce emissions with the potential of activities not
covered. The criterion was deemed as fulfilled if the allocation reflected the relative
differences in the potential between the total covered and non-covered activities.

iv)

The National Allocation Plan had to be consistent with other EU legislation. In some cases
these other legislative requirements could lead to an increase of emissions. In principle,
no allowances should have been allocated in cases where other legislation implies that
covered emissions had to be reduced even without the introduction of the emissions
trading scheme. Similarly, consistency implied that if other legislation resulted in
increased emissions or limited the scope for decreasing emissions covered by the EU ETS,
account should have been taken of this increase.

v)

The allocation plan could not discriminate between companies as to unduly favour certain
activities. In particular the EU rules on State Aid and competitiveness had to be followed.

vi)

The plan had to contain information on how “New Entrants” will be able to start
participating in the EU ETS. “New Entrants” are installations, which start operating after the
start of a trading period or after the time when an allocation plan was approved. In
principle “New Entrants” could get access to allowances through participation in
auctioning, purchasing allowances on the market or by having allowances allocated for
free. The latter approach, however, requires Member States to set-up an allowance
reserve, which can be draw upon.

vii) The allocation plan could accommodate “early action” by installations. Early action is seen

as greenhouse gas emission abatement taken place before the start of the EU ETS. There
is a risk that by only allocating allowances using historical emissions, laggards will be
favoured compared to installations that already have reduced emissions. One solution to
accommodate for early action is the use of (performance based) benchmarks. Member
States could use benchmarks derived from reference documents concerning the best
available technologies, in developing their National Allocation Plan.
viii)

The allocation plan had to contain information on how clean technology and energy
efficiency were taken into account.

ix)

The plan had to include provision for comments by the public and it had to contain
information on how the allocation plan would take these comments into account.

x)

An important part of the allocation plan was the list of installations covered by the EU ETS
in the Member State and the amount of allowances that was intended to be allocated to
these installations.

xi)

Member States could include information in the allocation plan on the existence of
competition from countries outside the EU and the Member State planned to take this into
account, without breaching other NAP criteria.
19
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Finally a new 12th criterion was added to Annex III following an amendment
to the EU ETS (also known as the “Linking Directive7”) which allowed the
limited use of Kyoto credits from Joint Implementation (JI) and the Clean
Development Mechanism (CDM) for compliance under the EU ETS as from
2008.
xii) The plan had to specify the maximum amount of CERs and ERUs, which may be used by

EU ETS operators in as a percentage of the allocation of the allowances to each
installation. The percentage had to be consistent with the Member State’s supplementarity
obligations under the Kyoto Protocol and decisions adopted pursuant to the UNFCCC or
the Kyoto Protocol.

While most of the criteria are on first sight relatively straightforward it is
interesting to look in more detail at some of the criteria that were important
in the later assessment by the European Commission.
In particular, the first criterion stated that Member States were not allowed
set the total quantity of allowances higher than an amount that is likely to be
needed for the strict application of the criteria in the Annex III of the
Directive. The Commission understood “likely to be needed” as a forwardlooking assessment that was linked to the projected emissions of covered
installations as a whole, given that this criterion refers to the total quantity of
allowances to be allocated. The Commission understood the reference to the
“strict application of the criteria in this annex” to comprise the criteria with a
mandatory character or containing mandatory elements8. These were in
particular the criteria i), ii), iii), iv), v) and xii). I
According to the European Commission a Member State should not have allocated

more than is needed, or warranted, by the most constraining of these criteria. It
followed that any application of the non-mandatory elements of Annex III could not
have lead to an increase in the total quantity of allowances.

As we shall see later, it were criteria i) and ii) and the way the European
Commission implemented these in their NAP assessment that have been the
most important factors when checking if no more allowances than likely to
be needed would be allocated.

7

Directive 2004/101/EC of the European Parliament and of the Council of 27 October 2004 amending

Directive 2003/87/EC establishing a scheme for greenhouse gas emission allowance trading within the
Community, in respect of the Kyoto Protocol’s project mechanisms, OJ L 338/18 of 13.11.2004.
8

The mandatory character is evident in Annex III through the use of verb “shall” as opposed to “may”

within each of the criteria.
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It is also important to note that in the first trading period (2005-2007), i.e.
prior to the start of the first commitment period under the Kyoto Protocol, no
economy wide binding quantified emission reductions applied to both EU and
its Member States. However, the EU ETS directive did still require Member
States to set an absolute cap on the emissions of installations covered by the
directive. Therefore criterium i) stated that the total quantity of allowances
for that period (2005-2007) had to be consistent with a path towards
achieving or over-achieving each Member State's target pursuant to the EU
Member States’ reduction target following the effort sharing of the EU’s
quantified emission reduction under the Kyoto Protocol’s first commitment
period (2008-2012).
For checking the consistency with achieving (a path towards) the Kyoto
Commitments of Member States, the European Commission used the
information Member States provided following the implementation of the
Decision concerning a mechanism for monitoring Community greenhouse

gas emissions and for implementing the Kyoto Protocol Monitoring
Mechanism Decision. Pursuant to this Decision (93/389/EEC, later amended
to 280/2004/EC9

10)

the Commission had to undertake an annual assessment

of each Member State’s actual emissions and projected emissions for the
period 2008-2012, in total and by sector and by gas. This decision stated
that the Commission shall assess annually, in consultation with Member
States, the progress of the Community and its Member States towards
fulfilling their commitments under the UNFCCC and the Kyoto Protocol, in
order to evaluate whether progress is sufficient to fulfil these commitments.
This assessment had to take into account progress in Community policies
and measures, and the information submitted by Member States. We list the
specific information that Member States need to report in order to assess the
progress towards meeting the UNFCCC and Kyoto Protocol commitments in
Annex C of this paper. However, besides the obligation to report according
to the format and criteria as set in the monitoring mechanisms decision, no

9

Decision No 280/2004/EC of the European Parliament and of the Council of 11 February 2004

concerning a mechanism for monitoring Community greenhouse gas emissions and for implementing the
Kyoto Protocol. http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004D0280:EN:HTML

The key goals of the EU Monitoring Mechanism Decision are:
(a) monitoring all anthropogenic emissions by sources and removals by sinks of greenhouse gases not
controlled by the Montreal Protocol on substances that deplete the ozone layer in the Member States;
(b) evaluating progress towards meeting commitments in respect of these emissions by sources and
removals by sinks;
(c) implementing the UNFCCC and the Kyoto Protocol, as regards national programmes, greenhouse gas
inventories, national systems and registries of the Community and its Member States, and the relevant
procedures under the Kyoto Protocol; and
(d) ensuring the timeliness, completeness, accuracy, consistency, comparability and transparency of
reporting by the Community and its Member States to the UNFCCC Secretariat.
10
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clear compliance and enforcement rules were put in place with regard to the
specific ambition level of the policies and measures that Member States put
forward in their progress reports. This will prove to be a weakness in the
assessment of the National Allocation Plans.
According to the European Commission the National Allocation plan was
deemed consistent with the information provided under this monitoring
mechanism, if the total quantity of allowances to be allocated to covered
installations was not more than would be necessary taking into account
actual emissions and projected emissions contained in the assessment by the
European Commission.
3.3

The assessment of the National Allocation Plans (2005-2007) by the
European Commission

The EU ETS directive did set out a specific procedure for the consideration
and adoption of National Allocation Plans by the European Commission. For
the first trading period 2005-2007, Member States needed to publish and
submit their plan by 31 March 2004. For the second trading period, plans
had to be ready by 30 June 2006. It is important to note that part of the
development procedure of the NAPs had to include time for public
consultation, as this was one of the criteria listed in Annex III of the directive.
The first step in the assessment process was the (peer) review of National
Allocation Plans in the EU Climate Change Committee. This Committee, was
established under the EU ETS directive and the monitoring mechanism
decision we mentioned before.

A committee is a specific EU expert body

set-up to assist in the process of implementation of EU legislation. These
Committees consists of EU Member States’ technical experts and the
European Commission.
This Climate Change Committee considered each of the National Allocation
Plans. During the Committee meetings Member States presented their NAPs
followed by a question and answer session. Finally the experts within the
Committee formulated recommendations to the European Commission.
These related to specific topics or issues, which the European Commission
should look into when assessing the specific NAP.
The European Commission had three months time after the notification of a
NAP to reject the NAP or specific parts thereof if they were incompatible with
the criteria in Annex III of the EU ETS directive. The Commission had to
motivate its decision. Member States were not allowed to issue (i.e. hand out)
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allowances to operators of EU ETS installations until the NAP was amended as
to make it compatible with Annex III.
We need to point out that the above outlined NAP assessment process does
not completely reflect the way in which NAPs were assessed, amended and
adopted. The notification of a NAP by a Member State was in most cases the
start of informal exchanges between the European Commission and the
Member State. These exchanges could have involved:


Clarifying questions and answers regarding certain (technical parts of
the NAP);



Additional information requests, especially when the NAP was deemed
to not be complete (e.g. a list of EU ETS installations in the Member
State missing in the plan);



Information requests to obtain additional information that assisted in
checking if the plan was consistent with Annex III of the EU ETS
directive.

However, it seems clear that these exchanges sometimes went beyond
requests for further information. The commission stated11 that quite some
phase one NAPs were amended prior to the Commission taking its Decision.
According to the author, this implies that NAPs would have been changed by
Member States as to avoid future rejection by the Commission. We also note
that the European Commission’s decisions on the National Allocation Plans
often have a “conditional” nature. This is visible when the European
Commission stated in its decisions that certain parts of the NAP were
incompatible with criteria of Annex III but that the plan would not be rejected
if these parts were to be amended.
The above mentioned informal assessment process makes it difficult to gain
insights into how the European Commission was able to ensure sufficient
ambition level in the cap setting. However, it is also conceivable that the
criteria in Annex III together with the guidance offered by the European
Commission and the absence of verified historical emissions data from EU
ETS installations made it in principle difficult for the European Commission
to perform a thorough compatibility check of the cap with criteria in Annex
III. There is evidence to stave this conclusion by looking at the enhanced
assessment of the NAPs for the second trading period. We will come back to
this later.

11

See statement on http://ec.europa.eu/clima/policies/ets/pre2013/nap/index_en.htm
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According the to the European Commission, the most common objections to
the NAPs for the first trading period were:
 Excessive allocation that jeopardised the achievement of the Member State’s
Kyoto target;
 The volume of allowances that was inconsistent with the assessment of
progress towards the Kyoto target, i.e. the allocation exceeded projected
emissions;
 The Member State that intended to make ‘ex-post adjustments’ to its NAP,
i.e. it planned to intervene in the market after the allocation was done and
redistribute the issued allowances among the participating companies.
If we look at the final NAP decisions we see that most objections indeed
relate to Member States wanting to introduce so-called ex post adjustments
to the allocation for installations. This could have involved the allocation of
additional allowances if an installation would have had a higher level of
production during one of the years of the trading period. The Commission
consistently rejected all such ex-post mechanisms. Furthermore, we see that
the Commission also addressed issues related the implementation of the
scope of the EU ETS. In particular the criteria for inclusion of certain
combustion installations were at risk of being implemented differently in the
Member States.
With regard to the actual cap setting in the NAPs, there are few decisions that
have a conditional rejection. One notable example in this regard is Poland.
In its Decision on the Polish National Allocation Plan12 for the period 20052007 the European Commission states that:
“The national allocation plan contravenes criterium ii) because the total quantity of
allowances intended to be allocated is more than is consistent with assessments
made pursuant to Decision 280/2004/EC. In particular the total quantity, taking into
account the existing and additional policies and measures, is inconsistent with the
Commission’s most recent assessment made pursuant to Decision 280/2004/EC.
Additional information submitted by Poland to the Secretariat of the United Nations
Framework Convention on Climate Change and to the Commission improves the
accuracy of its emissions data and reduces the extent of this inconsistency.
This additional information records the actual carbon dioxide emissions of Poland in
2002 as being 308.3 Mt CO2eq, the total emissions intensity of gross domestic
product (GDP), expressed in units of carbon dioxide emissions per unit of GDP, as
decreasing by 4.8% between 2002 and the period 2005-2007, and the total GDP
12

European Commission (2005), ‘European Commission Decision concerning the national allocation plan

for the allocation of greenhouse gas emission allowances notified by Poland in accordance with Directive
2003/87/EC of the European Parliament and of the Council’, COM(2005) 549 final Brussels, 8 March 2005.
http://ec.europa.eu/clima/policies/ets/pre2013/nap/docs/poland_final_en.pdf
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growth in Poland as increasing by 20% between 2002 and the period 2005-2007.
Multiplying the 2002 carbon dioxide emissions of Poland by projected GDP growth
and projected emissions intensity improvements for each of the years 2005, 2006
and 2007, and then averaging the results, means that the average annual total
carbon dioxide emissions of Poland in the period 2005-2007 would be 351.6 Mt
CO2eq. Applying the share of the trading sector’s carbon dioxide emissions in the
total carbon dioxide emissions as provided in the plan (68%), the maximum average
annual emissions of the trading sector during the same period should be 239.1 Mt
CO2eq, i.e. 47.1 Mt below the average allocation of 286.2 Mt CO2eq per year
proposed in the plan.”

It is of interest to note that the European Commission justified its rejection
of the cap set in the Polish Allocation plan using a methodology based on

updated Polish information as submitted to the UNFCCC and the European
Commission. This method used the projected GDP growth and carbon
intensity improvements, together with the emissions from a historical
reference year as tools to benchmark the cap as set under the NAP. It is likely
that this was the first time that the specific use of a quantified methodology
for assessing the NAPs was mentioned (in a publicly available document).
This method would, as we will show in the next section, become the
backbone of the assessment of the National Allocation Plans for the second
trading period 2008-2012.
The 2005-2007 national allocation plan assessment process spanned about
15 months, from 31 March 2004 until the last Commission decision on 20
June 2005. This process was much longer than envisaged in the Directive.
The national allocation plans approval process extended well into the first
trading period, which started on 1 January 2005. According to the European
Commission this late notification, approval and finalisation at national level
of some plans introduced uncertainties for the respective national authorities
and business but also for actors in the allowance market across Europe.
3.4

Lessons learned from EU ETS phase I and the development of new
guidance for the 2008-2012 National Allocation Plans

3.4.1

Introduction

On 22 December 2005, the European Commission published a new guidance
document on “Further guidance on allocation plans for the 2008 to 2012
trading period of the EU Emissions Trading Scheme”13. In this document the
13

European Commission (2005), ‘Communication from the Commission: Further guidance on allocation

plans for the 2008 to 2012 trading period of the EU Emission Trading Scheme’, COM(2005)703 final
Brussels, 22 December 2005.
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Commission states that the additional guidance is complementary to the one
published on 7 January 2004 for the development of national allocation plans
for the 2005 to 2007 trading period. The European Commission however,
deemed it necessary to provide additional guidance as to incorporate the
lessons learnt from the first trading period. One of the goals was to get more
simple, transparent, coherent and harmonised allocation plans for the period
2008-2012. According to the European Commission the main lessons
learned from the period 2005-2007 were14 that:
 More use of emissions trading would be necessary to meet the Kyoto targets
cost- effectively15.
 Allocations in general were more restrictive for power generators than other
sectors covered by the EU ETS.
 Member States which were experiencing considerable excess in actual
emissions with respect to their Kyoto targets intended to purchase a
substantial amount of Kyoto units.
 The non-acceptance of ex-post adjustments was essential for the allowance
market development.
 Some allocation plans were more complex than necessary and not sufficiently
transparent.
To further improve transparency of future plans the Commission developed a
set of tables with the intention to summarise, in a standardised manner,
basic information that should be contained in a national allocation plan. The
Commission regarded these tables as an integral part of second round
national allocation plans and it expected Member States to make use of
them. This quantified information had the goal to help the European
Commission with its assessment of the allocation plans for the period 20082012.
In its guidance for these allocation plans the European Commission also
outlined how it would assess the quantified information (or the absence
thereof) in its future decision on the allocation plans. The key assessments
related to the cap setting in the plans would involve:
 The Member State’s specific economic, emission and projected data
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52005DC0703:EN:NOT
14

Ibidem

Ibidem. The European Commission in particular noted that “In the comparison of 2003 actual emissions
to allowed emissions in the period 2008 to 2012, a considerable number of Member States have gaps to
close, some of significant magnitude. At present, it would appear that in particular Austria, Belgium,
Denmark, Finland, Germany, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Slovenia and Spain are
not sufficiently on track towards meeting their Kyoto targets. In these Member States, more needs to be
done during the second trading period to respect the Kyoto targets, which does not imply that further
measures are not necessary in other Member States as well. As it is unlikely that gaps can be closed solely
by requiring emission reductions in the non- trading sector or relying on purchase of Kyoto units, the EU
ETS needs to be used more to fully realise the potential of emissions trading.”
15
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Substantive evidence for the use of external Kyoto credits (CDM/JI)
Substantive evidence for the effects of other and additional policies and
measures planned by the Member State

The Commission also stated in the guidance document that Member States
with a gap to reach the Kyoto target should have aimed for a balanced mix
of:




Lowering the allocation for the second phase and
Implementing additional measures in the non-trading sector, potentially
supplemented by
the government purchase of Kyoto unit credits. A balanced mix makes
reductions practically more feasible and economically more efficient.

After this general introduction to the set-up of the new guidance for the
national allocation plans 2008-2012 we will next look into how that
guidance did pull together both the use of quantified data and the additional
guidance for the assessment of the new NAPs.

3.4.2

The potential to reduce emissions and EU ETS cap consistency with
meeting the Kyoto targets

In its new guidance the European Commission started with the important
observation that in the period 1990 to 2000 carbon intensity reductions have
balanced or even outweighed economic growth across the EU. This implied
that greenhouse gas emissions remained stable or declined during that
period. The Commission further noted that that trend would likely remain
stable in the course of the decade 2000 to 2010. The Commission
furthermore stressed that the estimates for the period 2000 to 2010 did not
account for the incentives that were created by the first phase of the EU ETS.
These estimates therefore would have very likely to underestimated the
actual reductions in carbon intensity during the mentioned period.
The commission also stated that the combined effect of GDP change and
carbon intensity improvements results in a rate for the annual potential to
reduce emissions. Therefore by starting from actual emissions in an
appropriate year and by assuming the trading sector to have a constant share
in emissions and a similar potential to reduce emissions as the entire
economy, an indicative cap consistent with criterion iii) (i.e. the potential to
reduce emissions) in Annex III could be derived. We will later see that this
methodology, in a refined form will become the key assessment tool for the
National Allocation Plans (2008-2012).
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Finally the European Commission linked, in its guidance, the cap for the first
phase with the one that had to be developed under the National Allocation
Plans for 2008-2012. The Commission stated that the cap of the first phase
would be a starting point in determining and assessing the total quantity of
allowances for the second phase both at EU and Member State level. Due to
criterion i) in Annex III some Member States would have to lower the first
period caps to respect the Kyoto target that had to be achieved in 20082012. Other Member States needed to maintain their first phase caps to keep
the plan consistent with the potential to reduce emissions as explained in the
previous paragraph. Consequently, the annual average EU-wide ETS cap in
the second phase should be lower than the first phase cap.
To make sure that the European Commission would have been able to assess
both the potential to reduce emissions and the consistency with Kyoto
commitments, the following list of data had to be part of each national
allocation plan:














GDP evolution (incl. projections) from 1990 to 2012
GHG emissions evolution (incl. projections) from 1990 to 2012
Carbon intensity evolution (incl. projections) from 1990 to 2012
Basic data on the electricity sector (domestic production, imports, exports,
trade balance, share of gas, oil, coal, nuclear and renewable energy) between
2000 and 2012
Recent and projected greenhouse emissions per UNFCCC Common Reporting
Format (CRF), excluding additional policies and measures (between 2003 and
2012)
Recent and projected greenhouse emissions in sectors covered by the EU ETS
Proposed allocation for the second trading period in relation to the first
trading period for sectors covered by the EU ETS
Reductions expected by additional policies and measures other than the EU
ETS
Member States’ planned use of Kyoto Units (CERs, ERUs, AAUs)
Details on new entrants, closures and auctioning
Assumptions on annual average EU allowances prices, crude oil prices,
natural gas prices, coal price, exchange rate, …

However, two major loopholes that could have led to a cap setting which was
inconsistent with the Kyoto commitments needed to be addressed too. These
were the unsubstantiated use of the Kyoto mechanisms (CDM/JI/International
Emissions Trading) and the unsubstantiated expected mitigation based

planned policies and measures.
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3.4.3

Substantiating use of external credits (CDM/JI/International
Emissions Trading)

It was clear that if a Member State decided to purchase with public funds
Kyoto units the need for domestic emission reductions (to meet the Kyoto
targets) would more limited. In 2005, however, the European Commission
considered the Kyoto Mechanisms to be immature and realised there could
be market development and constraints in the supply of Kyoto units.
According to the European Commission, Member States faced a considerable
challenge to realise the volume of intended purchases.
Therefore, the European Commission stated in the new guidance for the
2008-2012 allocation plans that the substantiation of the intended
government purchase of Kyoto units would be crucial for the consistency of a
national allocation plan with criterion i) in Annex III (i.e. cap needing to be
consistent with the Member State’s Kyoto commitment). This was already an
element in the assessment of first period plans and indeed several Member
States did not fully substantiate the intended purchase in these plans. The
Commission further stressed that each Member State that is relying on the
government purchase of Kyoto units, even if they already indicated this in the
first round national allocation plan, needed to better substantiate the
intentions by demonstrating progress in realising these purchases. If a
Member State would fail to satisfactorily demonstrate this criterium the
Commission would require a proportional reduction in the cap proposed in
the NAP.
Member States that intended to purchase Kyoto units (as to meet there Kyoto
commitment) were now requested to provide the following information in the
national allocation plan:
 The amount of Kyoto units planned to be purchased for compliance with the
Kyoto target and any changes in this amount compared to the first national
allocation plan;
 The type of Kyoto units planned to be purchased, along with their respective
projected or contracted purchase price;
 Demonstration of the existence of relevant national legislation and budget
allocations;
 Progress to date in realising the planned purchases, in particular the quantity
of Kyoto units for which emission reduction purchase contracts have been
signed at the time of notification of the second national allocation plan;
 The envisaged time schedule of still to be effected purchases;
 The administrative arrangements put in place for realising the planned
purchases, such as national programmes or purchase tenders for purchasing
Kyoto units;
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Details about the contributions of multilateral or private carbon purchase
funds and the expected delivery of credits;
Demonstration of the existence of contingency measures applicable in the
event that planned purchases and signed purchase agreements result in the
delivery of a lower than expected amount of Kyoto units.

3.4.4

Substantiating the effects of other and additional policies and
measures

Similar to the substantiation of the planned use of Kyoto Mechanisms, the
effects of implemented and additional policies and measures by Member
States would be important for a national allocation plan’s consistency with
criterium i) in Annex III of the Directive. There was a risk that Member States
would provide unsubstantiated policies and measures and their respective
mitigation potential in sectors outside the EU ETS as a way to inflate the cap
for the EU ETS sectors.
In the new guidance the European Commission stressed that each Member
State, which would rely on implemented and additional policies and
measures, even if already indicated in the first round national allocation plan,
needed

to

substantiate

their

effects

and

demonstrate

progress

in

implementing or adopting them. The Commission indicated that it would
require a proportional reduction in the cap proposed if a Member State failed
to satisfactorily fulfil a comprehensive set substantiating criteria which the
Commission outlined in the guidance. The full list of these substantiating
criteria can be found in Annex D of this paper.

3.5

Verified emissions confront allocation in 2005-2007

Before we move to the next section where we will look into the actual
application of the new guidance in the assessment of the 2008-2012
allocation plans, we need to consider a small but highly relevant event that
happened in the spring of 2006.
That was the time when the verified emissions of the installations covered by
the EU ETS would be released. While the release of that data happened
uncoordinated, with the partial data release from some Member States, it
became quickly clear that there was something fundamentally wrong with the
EU ETS caps for the period 2005-2007. The actual emissions were
consistently lower than the amount of allowances allocated to each
installation. While, in the author’s opinion, this related to relative generous
allocation criteria it also was due to the fact that the allocation was based on
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“estimated” or “non-verified” historical emissions. Later it became clear that
the gap between reported emissions and actual allocation was systemic over
the period 2005-2007. Consequently and due to the impossibility of banking
surplus allowances beyond 2007, the EU allowance price collapsed from
almost 30 EUR/tonne at its highest level to less than 1 EUR/tonne in the last
year of the period.
The European Commission realised that this “verified versus historic data
mismatch” needed to be addressed in the assessment of the National
Allocation Plans for the period 2008-2012. However, as the guidance for
these plans was published in December 2005, i.e. before the problem
became critically visible, the issue was notably absent in the new guidance.
Ironically, the guidance even stated that “for the allocation at sector and
installation level the Commission considers it necessary that Member States do not
rely on first phase emissions or other first phase data”.
There was however no doubt that the inconsistency between allocation and
emissions needed to be addressed. As we shall show in the next section, this
would become the final cornerstone for the quantified methodology to
assess the caps in the National Allocation plans 2008-2012. On its website16
the European Commission stated that:
“In the absence of reliable emissions data, phase one caps were set on the basis of
best guesses. In practice, the total allocation of EU ETS allowances exceeded demand
by a sizeable margin and in 2007 the price of phase one allowances fell to zero
(phase one allowances could not be banked for use in phase two). The generation of
verified annual emissions data from the installations participating in the pilot phase
filled this important information gap and created a solid basis for setting national
caps for phase two.”
3.6

Realising a quantified assessment of the 2008-2012 National
Allocation Plans

3.6.1

Introduction

In this section we will show how the European Commission introduced a
quantified methodology based on independent data and verified emissions to
assess the National Allocation Plans 2008-2012. We first shortly summarise
the state of play in the spring of 2006, a few months before the allocation
plans for 2008-2012 had to be notified to the European Commission.

16

http://ec.europa.eu/clima/policies/ets/pre2013/index_en.htm
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The National Allocation Plans for the period 2005-2007 had shown to be
complicated, not transparent and not harmonised. The assessment of the
plans by the European Commission focussed in the first place on preventing
these plans to be inconsistent with critical design elements of the EU ETS
such as the avoidance of ex post allocation (changes) to existing installations
or a dis-harmonised implementation of the scope of the directive. The
Commission also sought to force compliance with key criteria under Annex III
of the directive such as the potential to reduce emissions and the consistency
with future Kyoto commitments by Member States. While the Commission,
most likely succeeded in reducing some of the proposed caps a solid
methodology seemed absent, most likely due to the diverse nature of the
allocation plans.
In the author’s opinion the Commission had to resort to basic consistency
checks of the plans with data previously submitted to the UNFCCC or to the
European Commission under existing EU decisions. However, the fact that
data used under the allocation plan was consistent with other related
information did not imply that the latter was sufficiently substantiated. For
instance, a Member State could have submitted emissions projections,
planned policies and measures and/or intended use of Kyoto Mechanisms to
the UNFCCC under its international reporting obligations (such as the
National Communication) but these offered no substantiated guarantee to be
actuality realised later on. These unsubstantiated policies and measures and
future use of Kyoto Mechanisms to meet Kyoto commitments offered a
possible loophole for Member States to inflate the 2008-2012 EU ETS cap in
their National Allocation Plans.
The European Commission, having had the experience of the review of the
phase I allocation plans, realised this to be an important issue. Therefore, the
newly developed guidance for the allocation plans 2008-2012 focussed on
enhancing the substantiation of data and required checking the consistency
of the national allocation plan with the criteria in Annex III of the directive. In
particular, checking the consistency between the EU ETS caps and the ability
to meet the 2008-2012 Kyoto commitments by Member States and the
potential to reduce emissions in the next years. The Commission clearly
indicated that failure in sufficiently substantiating the impact of existing and
future policies and measures and the use of Kyoto Mechanisms could lead to
a downwards adjustment of the cap. Also, the assessment of the above
mentioned Polish allocation plan (2005-2007) in particular, hinted how this
data could be used for a quantified assessment in the potential to reduce
emissions.
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We also note that the Member States themselves showed high concern in the
fact that there was a risk that the allocation plans 2008-2012 (of other
Member States) would allocate more allowances than likely needed in that
period17.
Finally, the unpleasant surprise of systemic data mismatch between
allocation and actual emissions following the first reported verified emissions
in the period 2005-2007 forced to Commission to address this in the
assessment of the plans for 2008-2012.

3.6.2

The uniform quantified assessment method

The Communication18 by the European Commission of 29 November 2011 on
the assessment of national allocation plans for the allocation of greenhouse
gas emission allowances in the second period of the EU Emissions Trading
Scheme offers interesting insights on the methodology used to assess these
plans. Will now explain this new uniform assessment methodology and next,
as an example, show how it was applied to the allocation plan of one
Member State.
In this Communication the Commission starts by explaining how it checked
whether the Annex III criteria on emissions development (ii) and the potential
to reduce emissions (iii) were respected. Therefore it used the expected
economic growth (GDP) and the carbon intensity development (GHG/GDP)
between 2005 and 2010. This is similar to the assessment we saw before in
the

Polish

allocation

plan

for

2005-2007.

However,

the

European

Commission introduced an important new element too. As to not depend on
Member State data, which might be biased in favour of the Member State, the
Commission used economic growth and carbon intensity trends that were
based on a single and coherent methodology and set of assumptions. This
would allow a consistent assessment according to the European Commission.
This is understandable given the fact that the alternative would be the use of
data as reported by the Member States. These could be skewed in favour of a
more generous cap for the EU ETS sectors. It could also lead to an

17

These concerns are clear when reading the recommendations of the Climate Change Committee during

the National Allocation Plans 2008-2012 assessment within the Committee as reported by the European
Commission in their own assessment of these allocation plans. These assessments can be found on
http://ec.europa.eu/clima/policies/ets/pre2013/nap/documentation_en.htm
18

European Commission (2006), ‘Communication from the Commission to the Council and the European

Parliament on the assessment of national allocation plans for the allocation of greenhouse gas emission
allowances in the second period of the EU Emissions Trading Scheme’, COM(2006) 725 final Brussels, 29
November 2006. http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2006:0725:FIN:EN:PDF
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unintended discrimination between Member States with a more progressive
projection (ambitious) of their future carbon intensity. To avoid this, the
European Commission used centralised data from its report “European
Energy and Transport Trends to 2030”, which was updated in 2005.
For the specific assessment of the potential to reduce emissions the
European Commission chose a specific scenario in the above-mentioned
report. This scenario should have reflected the fact that an emissions trading
scheme and hence a carbon price was introduced across the EU. The
Commission further argued that this so-called “Low Carbon Constraint / no
CCS” scenario had to be strengthened following “Member States' policies and
measures as well as public opinion to accelerate efforts with regard to innovation in
energy saving production methods and thus take effective action against climate
change. At EU level, the Energy Efficiency Action Plan as well as collective efforts to
reduce dependency on energy imports will further spur efforts to achieve better
energy efficiency levels, reducing in general also carbon intensity”. Therefore, the

Commission argued, in order to appropriately reflect reality, it was necessary
to base the assessment of the potential to reduce emissions on a rate of
carbon intensity improvement exceeding the "Low Carbon Constraint / no
CCS“ scenario by 0.5% per year, or 2.5% during the five-year period from
2005 to 2010. All the centralised data used in the assessment, with the
exception of the 2.5% additional improvement of carbon intensity, were
specific to each Member State.
The final, and essential, part of the assessment towards the “maximum
allowed annual average cap in the period 2008-2012” was the use of 2005
verified emissions under the EU ETS as a starting point. This led to the
following formula19:
Maximum allowed annual average cap in 2008-2012 = EM2005 * GTD * CITD
Where
EM2005 = the 2005 verified emissions of the EU ETS installations in a Member State
GTP = the growth trend development (GDP) between 2005 and 2010
CITD = the carbon intensity trend development (GDP/tonnes CO2-eq) between 2005 and 2010

Next to the assessment of the potential to reduce emissions following the
above-mentioned formula, the Commission also explained how it evaluated
the consistency of a plan with the Kyoto commitment against criterion.
Therefore the Commission took into account the following specific criteria:
19

We used a simplified version of the formula in this paper. For completeness we add that the actual
formula used by the Commission included additional factors to deal with non-verified emissions, in the
period 2005-2007 opted out installations and the extension of the EU ETS scope after 2007.
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Progress towards the Kyoto commitment and, if relevant, the remaining gap
to be closed;
Reliance on and state of preparation and implementation of measures for
the government purchase of Kyoto units;
Reliance on and state of preparation and implementation of measures in
non-trading sectors;
Robustness of projections for the transport sector underlying the national
allocation plan.

The Commission considered it necessary for a Member State, with a gap to
close to meet its Kyoto commitment, to use the second period allocation plan
to achieve at least a fair proportion of the outstanding effort20. Furthermore
the Commission considered that the intended government purchase of Kyoto
units was only sufficiently substantiated if a Member State had an operational
(purchase) programme in place and had signed contracts or initiated carbon
purchase tenders, and had committed more than a minor share of necessary
budgetary resources. Finally, the European Commission was concerned about
the fact that EU carbon dioxide emissions in the transport sector had grown
significantly over the past decade and that reduction measures in the
transport sector would take considerable time for the intended effects to be
achieved.

In Annex E we show the quantified assessments, which the

commission used to assess these three elements. When looking at the
European Commissions decisions on the National Allocation Plans 20082012, we see that the formula related to the criterion “potential to reduce
emissions” seemed to be the most significant in the cases where the
European Commission asked for a (downward) cap correction.

3.6.3

Example of quantified assessment

To demonstrate how this quantified assessment worked in practice we now
look at the European Commission’s decision on the Belgian National
Allocation Plan. In the European Commission’s decision we see that,
according to the Commission, the Belgian GDP would increase with 12.8% in
the period 2005-2010 and that the carbon intensity would go down with
14.6% in the same period. The 2005 verified emissions of EU ETS installations
in Belgium stood at 55.6 million tonnes CO2-eq. If these emissions are
multiplied by both GDP growth and carbon intensity change factors as
mentioned above we get 53.55 million. Add to this the effect of an extension
of the EU ETS scope21 (4.96 million) and we get a total of 58.5 million. The
latter was the maximum allowed annual average cap in the period 20082012. This was 4.8 million tonnes higher than what Belgium indicated as cap
20

i.e. a part reflecting the share of EU ETS installations in total greenhouse gas emissions.

21

This are the installations required to join the EU ETS after 2008
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in its allocation plan. Therefore the European Commission stated in its
decision that the Belgian allocation plan would only be accepted if the
proposed cap were cut by 4.8 million tonnes.

Relative
Calculation element

2005

2010

development

Growth rate

factor 2005-

2005-2010

2010
GDP

267.7

302.0

431.8

378.2

112.8

12.8%

0.8539

-14.6%

Carbon intensity
under the "low carbon
constraint"-case
Carbon intensity with
additional

368,7

improvement of 2.5%

Calculation of the annual excess allocation for the period from 2008 to 2012
(million tonnes CO2 eq.)
Resulting

2005 verified
2005 verified

emissions

emissions of

multiplied by

installations

relative

included in the

development

period 2008-

factors 2005-2010

2012

for GDP and carbon

allowed
Effect from

annual

increase in

average

scope from

total

1st to 2nd

quantity

phase

from
2008-

intensity
55.58

3.6.4

53.55

2012
4.96

58.51

Annual
average
allocation on
basis of
proposed
national
allocation

Annual average
excess
allocation
average
allocation

plan
63,33

4.82

Evolution of allocation plan assessments

In the author’s opinion the assessment of the National Allocation Plans
2008-2012, can have been one of the most rigorous scrutiny processes on
national climate policies in the last decade. It clearly went beyond the
existing assessments under the UNFCCC or the EU before the end of the 1st
commitment period under the Kyoto Protocol. The absence of such
functional international or EU wide assessment seems to have been one of
the reasons the European Commission developed its own quantified
assessment, in particular to check whether the National Allocation Plans lived
up to the potential to reduce in a Member State’s EU ETS sectors and if the
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Member State’s policies and measures (including the planned use of Kyoto
credits) would be sufficient to meet the Kyoto commitments.
The strength of the method used by the European Commission lays in its
dependence on a limited list of parameters such as historical and projected
GDP and carbon intensity evolutions. Furthermore, the European Commission
developed these parameters for each Member State through the use of data
originating from an independent model. Finally, the use of verified historical
emissions was an important cornerstone to control the EU ETS caps that
Member States planned to set under their allocation plans.
The author also concludes that this quantified methodology grew out of a
necessity to increase transparency, consistency and ambition in the cap
setting process. It also was a manner to allow for equal treatment between
the installations in different Member States.
We end this discussion with an overview of how the assessment evolved over
time. It is interesting to note that the EU ETS cap setting evolved from what
could be called a “bottom-up” process towards a cap-setting approach,
which was almost “top-down” directed. In the first allocation plans (20052007) each Member State did set an EU ETS sectoral cap which was not
directly restricted by an economy wide cap. The European Commission
mostly assessed these caps as being consistent with previously reported
Member States’ emission projections. For the period 2008-2012 however,
there was an economy wide Kyoto commitment cap in place in all Member
States22. However, the EU ETS cap consistency check with this constraint was
deemed not to be sufficient. Therefore the European Commission developed
a quantified method using its own data and modelling. The Commission
furthermore used a consistent base-year, the 2005 EU ETS verified emissions
as the starting point to apply the above mentioned data. As such, the
European Commission implicitly set an absolute EU ETS cap for each Member
State. Allocation plans with a cap higher than the one calculated by the
Commission where rejected or only accepted if the Member States amended
the cap to make it consistent with the calculation by the European
Commission.

3.6.5. EU ETS 2008-2012 Epilogue
In the end, the new rigorous assessment method led to the partial rejection
of several allocation plans by the European Commission. A few Member
22

With the exception of Malta and Cyprus
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States including Poland and Estonia legally challenged these decisions on
their allocation plans23. It is important to mention that the European Court of
Justice sided with the above-mentioned Member States and in particular
stated that the European Commission over-stepped its powers in the
allocation plans’ assessment, in particular through the quantified assessment
that led to the demand for a lower allowances cap in the plans.
The final result of the European Commission’s assessment led to a tightened
cap of around 6.5% less allowances on average compared with the 2005
level. However, the economic crisis that began in late 2008 depressed
emissions significantly, and therefore also the demand for allowances. This
led to a large and growing surplus of unused allowances and credits, which is
still depressing the current EU ETS carbon price.

3.7

Lessons from the EU ETS National Allocation Plan assessments for the
Durban Platform for Enhanced Action (ADP)

3.7.1

Introduction

We can draw an interesting policy parallel between the EU ETS allocation plan
guidance and assessment and the forthcoming work under the UNFCCC
Durban Platform for Enhanced Action (ADP). This year, likely before the end
of the first half of 2014 the ADP should clarify information guidance on
national post 2020 contributions to a 2015 international agreement. This
guidance could be a tool to enable the transparency and consistency of these
contributions and hence facilitate the (informal) assessment thereof by
UNFCCC Parties and non-governmental stakeholders. One example would be
the assessment of all aggregated post 2020 contributions towards the goal
of keeping global average temperature increases below 1.5 - 2 ˚C.

3.7.2

A strong and independent supra-national entity as the driving force
for assessments

The European Union as an economic and political entity is unique in the
sense the sense that it has one of the strongest supra-national bodies in the
world, under the form of the European Commission. Especially in the field of
climate policy, the European Commission has important powers to initiate
23

For a summary of the (appeals) judgement see the Court of Justice of the European Union press release

No 35/12, Luxembourg, 29 March 2012, Judgements in cases C-504/09 P Commission v Poland and C505/09

P

Commission

v

Estonia

http://curia.europa.eu/jcms/upload/docs/application/pdf/2012-

03/cp120035en.pdf “The Court confirms that the Commission exceeded its powers by imposing Poland
and Estonia a ceiling on greenhouse gas emission allowances.”
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and enforce policies and measures. The EU ETS directive in particular did put
some power in the hands of the European Commission when it came to the
development of guidance and assessment or even rejection of the National
Allocation Plans. This was essential to enable the enhanced assessment of
the plans in the period 2008-2012.
While a supra-national authority with the power and scope of the European
Commission is basically impossible or inconceivable under the UNFCCC, it
would be interesting to consider the possibility of setting up an independent
entity assisting in the process to clarify post 2020 contributions.
There is the option to use the facilitative branch of the UNFCCC compliance
committee. This committee could help parties in the submission process of
post 2020 contributions. For instance by ensuring that the contributions are
complete, transparent and can be, at a later stage, used in an aggregated
assessment of the global commitment to limit future global temperature
increases.

In the case that widening the current scope of the UNFCCC

compliance committee would be too cumbersome, one could consider the
UNFCCC secretariat playing a role in this process.
A specific “completeness” criterium for the submission of post 2020
contributions can be interesting. This criterium would ensure that Parties’
contributions provide a minimum level of information and/or data in order to
be accepted as a valid contribution.

3.7.3

Balancing top-down versus bottom-up approaches

The EU ETS National Allocation Plans, at first, were basically driving a bottom
up process in setting up the EU ETS cap. It is conceivable that the post 2020
contributions under a 2015 UNFCCC agreement will be quite similar to a pure
“bottom-up” process. However, the EU ETS allocation plan process could
offer some insights in how such process can be improved. In particular it can
be considered to ensure consistence of post 2020 contributions through
specific checks with general economic development, future carbon intensity
improvement and the calculated impact of (new) policies and measures
within the Parties’ contributions.
In addition it could also be considered to develop independent methods and
models under the UNFCCC as to check the Parties’ contributions with an
independent external data set. This would be similar to the allocation plan
assessments in for the period 2008-2012. However, given the limited time in
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combination with the complexity of UNFCCC negotiations it would be difficult
to have Parties agree in time on such independent method.

3.7.4

Assessing a diversity of contributions

Following the Copenhagen Accord we saw different types of post 2012
pledges being submitted by Parties. Some parties, like the EU or US, notified
a

quantified

emission

limitation

between

2012-2020.

Other

parties

submitted a pledge to reduce emissions compared to a business as usual
scenario. The pledge from China was based on carbon intensity improvement
together with policies and measures. Finally there were a diverse group of
pledges based on the National Appropriate Mitigation Actions (NAMAs) of
Parties.
The EU ETS allocation plan guidance and assessment should in principle be
able to offer useful tools to make post 2020 contributions, even under
different forms, comparable or compatible. This would only be possible if
each Party is required to submit similar information to what EU Member
States needed to include in their allocation plans 2008-201224. This
information

would

include

future

economic

growth

and

emissions

projections. The effect of additional policies and measures, under the form
of NAMAs should also be included.
This type of information would allow the comparison of carbon intensity
targets with absolute mitigation targets or the assessment of the impact of
(some) NAMAs on over-all (or sectoral) future emissions.

Verified historical emissions are essential as a starting point
We have shown that the use of historical (verified) data was crucial in the
assessment of National Allocation Plans 2008-2012 or how the absence of
such data was one of the main reasons for EU ETS surplus and allowance
price collapse in the period 2005-2007.
If it is the intention to have transparency in the Parties post 2020
contributions, the presence of (verified economy wide) emissions data is
essential. Without such starting point the assessment of intensity target,
mitigation against business as usual and sector-wide NAMAs would be
difficult.

24

We refer to Annex D “Quantitative elements in the European Commission’s NAP 2008-2012 guidance”

for as inspiration for the possible information to be included in Parties post 2020 contributions.
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3.7.5

Updating of (data supporting the) contributions should be considered

We conclude this part by mentioning an important element that did not
feature directly under the EU ETS allocation plan assessment but was
impactful on the functioning of the EU ETS. While the 2008-2012 allocation
plan assessment proved to be solid, it was not able to foresee the (dramatic
impact of the) economic crisis, which started in 2008. As a consequence it
still is politically very difficult to deal with the EU ETS allowance surplus that
emerged under these conditions.
It is the goal of the UNFCCC ADP process to establish a global climate
agreement in 2015. This agreement will likely contain or reference UNFCCC
Parties’ post 2020 contributions. There remains a short preparatory time for
developing these contributions by 2015. Furthermore, these contributions
will apply to post 2020 (mitigation) actions.

This time gap between the

development and implementation of contributions can lead to a divergence
between the current economic parameters supporting the contributions and
the actual economic reality as from 2020. It could hence be relevant to
consider the possibility of updating certain elements related to the
contributions or even the contributions themselves after 2015.

4

Equity elements in the EU ‘s 2013-2020 Effort Sharing Decision and
the 3rd phase of the EU ETS

4.1

Introduction

In March 2007 the EU Heads of State and Government agreed on three toplevel targets in relation to the EU’s forthcoming 2020 climate and energy
policy framework. These were a -20% emission reduction by 2020 compared
to 1990 a binding 20% renewable energy production target and a nonbinding 20% energy efficiency goal. The European leaders asked the
European Commission to bring forward the necessary legislation, by 2008, as
to implement these goals.
We note that the above-mentioned greenhouse gas target was a conditional
target that could be increased to -30% if (in the framework of the
international

climate

negotiations)

the commitments

made

by

other

developed countries would be comparable emission reductions to those of
the EU and if the commitments made by economically more advanced
developing countries would be contributing adequately according to their
responsibilities and respective capabilities. However, these conditions were
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never fully specified and were generally seen as not fulfilled following the
15th Conference of the Parties to the UNFCCC in Copenhagen in 2009.
In this section we will explain how the European Commission and the
Member States implemented the 2020 EU greenhouse gas target through the
following two pieces of legislation:


The Decision25 on the effort of Member States to reduce their
greenhouse gas emissions to meet the Community’s greenhouse gas
emission reduction commitments up to 2020



The legislative review of the EU ETS directive as to prepare for and
implement phase III (2013-2020)26

We will explain the over-all set-up of EU post 2012 mitigation, how the
mitigation effort was shared between Member States for the emissions not
covered by the EU ETS and how the EU ETS was consolidated at the level of
the European Community as from 2013. We will in particular highlight intraEU equity related elements that are part of the European Climate policy
framework as from 2013 and how these elements came into play.
We will conclude this section by exploring some lessons from the EU internal
non-EU ETS effort sharing and the related equity or solidarity mechanism and
by briefly highlighting the forthcoming EU 2030 climate policy framework as
presented recently by the European Commission.

4.2

The EU climate package and implementation of EU 2020 reduction
target

Following the conclusions by the EU Heads of State and Government of March
2007, the European Commission presented in January 2008 new EU
legislation that would set the emission reduction targets for both the EU ETS
and the non-EU ETS sectors. After almost of a year of internal negotiations
the European Parliament and European Member States approved this
legislation in December of 2008. The targets were set as follows:


-21% reduction for EU ETS sectors by 2020 compared to 2005
emission levels;

25

Decision No 406/2009/EC of the European Parliament and of the Council of 23 April 2009 on the effort

of Member States to reduce their greenhouse gas emissions to meet the Community’s greenhouse gas
emission reduction commitments up to 2020. L 140/136
26

Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 amending

Directive 2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading
scheme of the Community. L 140/63
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-10% reduction for non-EU ETS sectors by 2020 compared to 2005
emission levels;

Both targets combined give the above-mentioned -20% economy wide
reduction target for the European Union by 2020 compared to 1990 baseline
emissions. The use of both a 2005 baseline for the EU ETS and non-EU ETS
2020 targets and a 1990 baseline for the EU’s economy wide target might
seem a bit inconsistent. The main reason for this split in base-year use is the
fact that no high-quality verified data existed for the EU ETS sectors, as
defined under the EU ETS, before 2005. 2005 was the first year of the EU ETS
and therefore the first year for which the EU Member States had verified and
reliable emission reports from the installations at that time covered by the EU
ETS. In the previous section we highlighted exactly the importance of using
verified historical emissions (for the EU ETS sectors) in the cap setting
process.
For the EU ETS and non-EU ETS sectors targets or caps are set over an 8-year
period starting on the 1st of January 2013 and running until 31 December
2020. The EU ETS EU-wide quantity of allowances issued each year starting
in 2013 decreases in a linear manner beginning from the mid-point of the
period from 2008 to 2012. The quantity decreases by a linear factor of 1,74%
compared to the average annual total quantity of allowances issued by
Member States in accordance with the Commission Decisions on their
national allocation plans for the period from 2008 to 2012. The 1.74%
represents a fixed amount of allowances (37.44 Million tonnes CO2-eq) that
each year is deducted from the cap of the previous year.

In the table above we show the annual caps for both the EU ETS and non EU
ETS sectors in the period 2013-2020. For the EU ETS the amount of EU
allowances (EUAs) issued starts at 2.039 billion in 2013 and goes down to
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around 1.8 billion in 2020. For the non-EU ETS sectors the target in 2013 is
2.9 billion tonnes of CO2-eq and goes down to 2.7 billion tonnes in 2020.
We will now look at both legislative parts in a bit more detail and focus on
the equity related elements that were embedded in them. We start by picking
up the thread of the EU ETS, which we left the end of section 3.
4.3

Differentiation and compensation under the post 2012 EU ETS

4.3.1

A harmonised EU ETS following the National Allocation Plan hangover

As from 2013 the EU ETS entered a new phase. It has become one of the
most consolidated pieces of EU policy. The actual over-all cap on EU ETS
installations is now set at the EU level and directly embedded in the
legislation. The national ETS caps, including the national allocation plans,
have ceased to exist. Not only the level of the cap was set at EU level, also
the allocation methodologies (auctioning, free allocation using benchmarks)
were (through the reviewed directive and its implementing provisions)
determined at the Community level, thus creating a level playing field across
the EU. The details of the harmonised installation level allocation in phase III
of the EU ETS would take us too far from the actual discussion point in this
section but they can be found in Annex F to this paper. In practice, following
the changed EU ETS directive, Member States lost (most of) their competence
regarding cap setting and greenhouse gas mitigation for almost half of the
emissions on their territory.
This transition of competencies from EU Member States to the Community
level was indeed quite radical. The fact that such change was possible at all
is, in the author’s opinion due to the fact that the interests of different
stakeholders seemed to converge towards this new approach. European
industrial companies were keen on more harmonisation in the EU ETS for two
reasons. First of all this would create a level playing field between
(competing) installations and companies in Europe. Secondly, a uniform
approach

would

reduce

the

administrative

burden

significantly

for

companies. With up to 27 allocation plans in the period 2005-2012, dealing
with the EU ETS for companies that had installations in multiple EU Member
States was quite complex and burdensome. The financial services companies,
who by 2008 became an important voice in the EU ETS debate, also favoured
a more harmonised approach since this would increase transparency in the
cap setting and allocation rules. The Member States and in particular the
officials responsible for EU ETS implementation and the National Allocation
Plans, were keen to see the administrative and political burden lightened.
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The NAP development and assessment process, with two rounds of allocation
plans that had to be developed over a period of less than three years did
strain the Member States’ experts. Some Member States also favoured the
possible level playing field, which an EU wide approach might generate. This
was due to the intense political pressure governments had encountered from
companies pleading for more lenient allocations on one hand and the
European Commission, demanding a more stringent cap setting in its NAP
assessments on the other hand. The European Commission faced a
combination of similar concerns in particular those, which relate to what the
financial services market expected from the EU ETS. The European
Commission most likely also wanted to avoid future NAP related court cases
since that could undermine confidence in the EU ETS.
In the author’s opinion some Member States did (at the time the new
legislation was proposed by the European Commission) not fully really realise
what EU level EU ETS consolidation would mean in practice for the industrial
installations and power markets in their territories. One example is the fact
that EU wide benchmarks for free allocation of allowances were to be “fuel
independent”. This implied that industrial installations using coal would be at
a disadvantage towards those that are using natural gas, which has a lower
emission factor. Many of these older, coal based industrial installations are
located in central and eastern European Member States.
While the EU ETS as from 2013 is quite consolidated at the EU level, the
legislation contains specific provisions that differentiate between EU Member
States. Some of these elements can be considered as a tool to make the
“uniform” EU ETS more equitable for economies in transition in Europe.

4.3.2

Specific provisions aimed at making the 2013-2020 EU ETS more
equitable

As we outlined above, the strong harmonisation of the EU ETS in phase III
(2013-2020) in essence introduces a single cap for all installations across
the EU together with a consistent allocation methodology for all these
installations. It makes no difference if those installations are located in
Germany, Poland, France or any other EU Member State27.

27

Of course, as part of the “negotiation bargaining”, (smaller) parts of the EU ETS were amended as such

to motivate support from certain Member States during the process. One example was the introduction of
the issue of so-called “carbon leakage”, i.e. the risk of installations or investments leaving the EU because
of the EU ETS’ (financial) constraints towards countries which do not have climate policies in place.
Member States with a high level of industrial activity such as Germany pushed hard politically to “upfront”
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However, because there still are significant differences in the economic
development stage and the energy infrastructure between EU Member States,
in particular between the so-called older EU Member States and the new
(mostly) Central and Eastern European Member States, the amended EU ETS
directive contains specific provisions. These work at two levels28.
First of all there are exceptions to the general rule that all allowances for the
power sector shall be auctioned as from 2013. Some Member States (i.e. the
ones with a high level of coal based power generation, a power price set by
the government and a lower GDP/capita compared to the EU average) feared
that auctioning would force them to dramatically increase the national power
prices, generating a negative social impact. These, mostly Central and
Eastern European Member States are allowed to transition into an auctioning
based allocation for the power sector in the period 2013-2020, resulting in
no free allocation by 2020. However, these Member States are obliged to
submit a national (power sector) investment plan that demonstrates how the
power sector will invest an amount similar to the one avoided to be paid
through auctioning into the modernisation of its production sites and
broader energy infrastructure such as grids.
The second provision is a financial compensation mechanism for Member
States for the purpose of Community solidarity and growth in the EU in order
to reduce emissions and adapt to the effects of climate change and to
compensate for early efforts of some Member States in achieving the EU’s
2020 -20% climate target. Again, this solidarity mechanism is mostly aimed
at EU Member States with a lower GDP/capita but also for Member States
which face a significantly higher than average mitigation cost (e.g. because
of the phase out of nuclear energy).
The solidarity mechanism is build around the amount of allowances that each
Member State can auction. Hence, a higher proportion will lead to more
financial revenues for a Member State. The specific distribution rules,
including the solidarity mechanisms, for the total quantity of allowances
auctioned by each Member State are as follows:

a) 88 % of the total quantity of allowances to be auctioned being distributed
amongst Member States in shares that are identical to the share of
verified emissions under the Community scheme for 2005 or the average

get an implicit guarantee that energy intensive installations would receive most allowances for free. This
materialised through the provisions we mention in Annex F to this paper.
28

The specific articles of the EU ETS directive implementing these provisions can be found in Annex G.
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of the period from 2005 to 2007, whichever one is the highest, of the
Member State concerned;

b) 10 % of the total quantity of allowances to be auctioned being distributed
amongst certain Member States for the purpose of solidarity and growth
within the Community, thereby increasing the amount of allowances that
those Member States auction;

c) 2 % of the total quantity of allowances to be auctioned being distributed
amongst Member States the greenhouse gas emissions of which were, in
2005, at least 20 % below their emissions in the base year applicable to
them under the Kyoto Protocol.
The table29 below shows the application of the point b) above. It shows how
the 10% of the total quantity of allowances to be auctioned, when distributed
among Member States listed will impact their initial total volume of
allowances as set under point a). For instance, Bulgaria’s amount of
allowances to be auctioned goes up with 53% compared to the application of
the initial distribution under point a) alone.
Increase in the percentage of
Member State

allowances to be auctioned by

GDP/capita kEUR in 2005

Member States
Belgium

10%

28.6

Bulgaria

53%

2.8

Czech Republic

31%

9.8

Estonia

42%

8.2

Greece

17%

16.3

Spain

13%

21.0

Italy

2%

24.2

Cyprus

20%

0.09

Latvia

56%

1.10

Lithuania

46%

1.02

Luxembourg

10%

64.6

Hungary

28%

8.8

Malta

23%

11.3

Poland

39%

6.4

Portugal

16%

14.0

Romania

53%

3.7

Slovenia

20%

13.8

Slovakia

41%

7.1

Sweden

10%

31.9

EU 27

29

22.4

The GDP/capita (2005) numbers in the table are the ones used in the EU PRIMES model as referenced in

the “Model-based Analysis of the 2008 EU policy package on Climate Change and Renewables” by P.
Capros, L. Mantzos, V. Papandreou, and N, Tasios, June 2008,
http://ec.europa.eu/clima/policies/package/docs/analysis_en.pdf
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The table below gives the relative increase in the amount of allowances the
listed Member State can auction if the additional 2% as stated in point c) (that
rewards early action) is redistributed proportionally to the early action in
greenhouse gas mitigation of these Member States (reference 1990).
Member State

Distribution of the 2% against the Kyoto base in percentages

Bulgaria

15%

Czech Republic

4%

Estonia

6%

Hungary

5%

Latvia

4%

Lithuania

7%

Poland

27%

Romania

29%

Slovakia

3%

4.4

The effort sharing of non-EU ETS targets at Member State level

4.4.1

The “simple” effort sharing of non-EU ETS targets

While the EU ETS caps were set at a European economy wide level, the targets
for the non-EU ETS sectors were still split up between the 27 EU Member
States. This effort sharing of targets used the simple metric of GDP per capita
(in 2005). The table below shows that richer EU Member States (with a high
GDP/capita) have a more ambitious 2020 target than the ones with a lower
GDP/capita. More specifically, the EU Member States with a higher
GDP/capita were required to reduce emissions while the Member States with
a relative low GDP/capita were allowed to increase their emissions up to
2020. For instance, Luxembourg with a GDP/capita in 2005 of around EUR
65,000 has to reduce its non-ETS emissions with 20% (compared to 2005) by
2020. At the other end of the spectrum we have Bulgaria, with a GDP/capita
less than EUR 3,000 in 2005 can increase its emissions by 20% in 2020.
We also specify that next to meeting its target in 2020, each Member State
must comply with an annual cap, which follows a linear trajectory between
the average 2008-2010 emissions and the target for 2020.
Next to the flexibility that allows an increase in emissions for Member States
with a lower GDP/capita another important “equity type” feature was added
to the Effort Sharing Decision. The decision allows Member States to meet
their annual caps by “selling” an annual surplus to a Member State, which has
difficulties in meeting the (annual) target. This system is very similar to the
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Kyoto AAU trading and could give Member States with a more lenient target
additional financial resources.
The simplicity of the EU non-ETS effort sharing is indeed striking. Before the
launch of this legislative proposal it was expected that the intra-EU effort
sharing would be one of the most contentious points during the negotiations
between the Member States in 2008. In the end this proved to be one of the
more “easier” negotiation points. There is no single reason to explain this. In
the author’s opinion Member States focussed more on gaining specific
exceptions or revenues in the “broader” negotiations on Europe’s 2020
climate and energy package. We stress that not only EU ETS changes and the
non-ETS effort sharing were negotiated at that time but that also the sharing
of the 20% EU 2020 renewable energy goal and efficiency standards for cars
had to be dealt with. Hence the reason this list of legal initiatives got the
nickname, “Climate and Energy package”. Also, many of the Member States’
concerns related to the competitiveness of industrial sectors and the cost
related to the implementation of renewable energy goals. An example of
such linked deals can be found inside the tables we showed before regarding
the EU ETS special provisions regarding auctioning revenues and intra-EU
solidarity. In there one can see the strange presence of richer EU Member
States such as Sweden, Luxembourg and Belgium. They received a higher
share of EU ETS auctioning revenues as to compensate them for higher costs
in other parts of the “Climate and Energy” package.
The focus of (some) Member States was also on increasing the flexibility of
meeting the targets. Through the negotiations in 2008, the share of Kyoto
credits that could be used to meet the 2020 was increased. This implicitly
disadvantaged the poorer EU Member States, which now saw their possible
reduction surplus and related revenues from selling it under the Effort
Sharing Decision being more in competition with credits coming from
outside the EU.
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4.4.2

Effort Sharing epilogue and 2030 perspectives

While the Effort Sharing contained some relative powerful elements that can
be linked to “equity” or “solidarity” principles, in practice very little has
materialised when it comes to the practical implementation thereof.
First of all we had the economic crisis in the EU which reduced emissions
significantly in both the EU ETS and non-ETS sectors. This would make
achieving the 2020 targets easier and hence lead to less use of the intra-EU
solidarity mechanism through trading of surplus emission reductions.
Furthermore, after the agreement on the Effort Sharing decision it became
clear that the use of international Kyoto credits was set at a very generous
level. This would basically eliminate the need for the use of the intra-EU
solidarity mechanism. Finally the actual implementation of this solidarity
mechanism has not happened (yet). There is no guidance in place on how EU
Member States can use this mechanism. In the author’s opinion this has
upset some of the central eastern European Member States since the
implementation of other parts of EU climate policy such as phase III of the EU
ETS was been fully and (almost) timely executed. The latter contains
measures, such as the determination of benchmarks, which could be much
harsher for these Member States.
We conclude that the Effort Sharing contained some strong principles, which
were linked to equity or intra-EU solidarity. However external events and
inconsistent law making and incomplete implementation led to a failed
materialisation of the full power of these principles.
As a closing point it is relevant to look at the future and Europe’s 2030
greenhouse gas targets. On 22 January 2014 the Commission presented “a
policy framework for climate and energy in the period from 2020 to 2030”30.
In this communication the European Commission proposed a domestic
greenhouse gas emission reduction target of 40% by 2030 relative to 1990
emissions. This EU wide target must again be shared between the EU ETS and
what the Member States must achieve collectively in the non-EU ETS sectors.
According to the European Commission the EU ETS sector would have to
deliver a reduction of 43% in GHG in 2030 and the non-EU ETS sector a
reduction of 30% both compared to 2005.
30

European Commission (2014), “A policy framework for climate and energy in the period from 2020 to

2030”, COM(2014) 15 final Brussels, 22 January 2014.
http://ec.europa.eu/clima/policies/2030/docs/com_2014_15_en.pdf
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The collective effort for the non- EU ETS sector will again have to be shared
among the individual Member States. As we stated above, the current effortsharing is based on the relative wealth using GDP per capita which resulted
in a wide spread of obligations ranging from a 20% reduction to a 20%
increase in emissions.
It looks like the European Commission is planning to adjust the effort
sharing methodology that was used for the 2013-2020 period. The analysis
behind the Commission's impact assessment confirms that costs and
investments would need to be relatively higher in lower income EU Member
States but that higher mitigation in these Member States would minimise the
costs for the EU as whole. According to the Commission this reflects these
Member States’ relatively higher carbon intensity, lower energy efficiency as
well as the smaller capacity to invest. Otherwise said, the poorer EU Member
State have in general a higher potential to reduce emissions but lack the
financial means to do so. For example, the analysis of the Commission
indicates that countries with a GDP below 90% of the EU average would need
to make investments in the period 2021-2030, at levels estimated to be
some €3 billion per annum higher than the EU average in the period 20212030. The Commission considers therefore, under a 2030 framework, each
Member State's emission reduction target should continue to take into
account these important distributional factors. The Commission further
stressed that, given the importance of future investments; solutions that
contribute to improved finance will also be required.
Over the next months EU Heads of State and Government will discuss the
new 2030 policy framework. It expected that before the end of 2014 a high
level political agreement within the EU would be reached as to secure the
EU’s contribution to a 2015 international climate agreement. A political
agreement at EU level will, in principle, trigger new legislative proposals by
the European Commission, including a new intra-EU non-EU ETS Effort
Sharing Decision.
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Annex A: Relevant articles from original EU ETS directive (2003/87/EC of 13
October 2003 establishing a scheme for greenhouse gas emission allowance
trading within the Community) related to national allocation plans
[…]
Article 9
National allocation plan
1. For each period referred to in Article 11(1) and (2), each Member State
shall develop a national plan stating the total quantity of allowances that it
intends to allocate for that period and how it proposes to allocate them. The
plan shall be based on objective and transparent criteria, including those
listed in Annex III, taking due account of comments from the public. The
Commission shall, without prejudice to the Treaty, by 31 December 2003 at
the latest develop guidance on the implementation of the criteria listed in
Annex III.
For the period referred to in Article 11(1), the plan shall be published and
notified to the Commission and to the other Member States by 31 March
2004 at the latest. For subsequent periods, the plan shall be published and
notified to the Commission and to the other Member States at least 18
months before the beginning of the relevant period.
2. National allocation plans shall be considered within the committee
referred to in Article 23(1).
3. Within three months of notification of a national allocation plan by a
Member State under paragraph 1, the Commission may reject that plan, or
any aspect thereof, on the basis that it is incompatible with the criteria listed
in Annex III or with Article 10. The Member State shall only take a decision
under Article 11(1) or (2) if proposed amendments are accepted by the
Commission. Reasons shall be given for any rejection decision by the
Commission.
Article 10
Method of allocation
For the three-year period beginning 1 January 2005 Member States shall
allocate at least 95 % of the allowances free of charge. For the five-year
period beginning 1 January 2008, Member States shall allocate at least 90 %
of the allowances free of charge.
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[…]
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Annex B: The Criteria for National Allocation Plans as stated in Annex III of
the original EU ETS directive (2003/87/EC of 13 October 2003 establishing a
scheme for greenhouse gas emission allowance trading within the
Community)
Criteria for National Allocation Plans
1.

The total quantity of allowances to be allocated for the relevant period
shall be consistent with the Member State's obligation to limit its
emissions pursuant to Decision 2002/358/EC and the Kyoto Protocol,
taking into account, on the one hand, the proportion of overall
emissions that these allowances represent in comparison with
emissions from sources not covered by this Directive and, on the other
hand, national energy policies, and should be consistent with the
national climate change programme. The total quantity of allowances
to be allocated shall not be more than is likely to be needed for the
strict application of the criteria of this Annex. Prior to 2008, the
quantity shall be consistent with a path towards achieving or overachieving each Member State's target under Decision 2002/358/EC
and the Kyoto Protocol.

2.

The total quantity of allowances to be allocated shall be consistent
with assessments of actual and projected progress towards fulfilling
the Member States' contributions to the Community's commitments
made pursuant to Decision 93/389/EEC.

3.

Quantities of allowances to be allocated shall be consistent with the
potential, including the technological potential, of activities covered by
this scheme to reduce emissions. Member States may base their
distribution of allowances on average emissions of greenhouse gases
by product in each activity and achievable progress in each activity.

4.

The plan shall be consistent with other Community legislative and
policy instruments. Account should be taken of unavoidable increases
in emissions resulting from new legislative requirements.

5.

The plan shall not discriminate between companies or sectors in such
a way as to unduly favour certain undertakings or activities in
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accordance with the requirements of the Treaty, in particular Articles
87 and 88 thereof.
6.

The plan shall contain information on the manner in which new
entrants will be able to begin participating in the Community scheme
in the Member State concerned.

7.

The plan may accommodate early action and shall contain information
on the manner in which early action is taken into account. Benchmarks
derived from reference documents concerning the best available
technologies may be employed by Member States in developing their
National Allocation Plans, and these benchmarks can incorporate an
element of accommodating early action.

8.

The plan shall contain information on the manner in which clean
technology, including energy efficient technologies, are taken into
account.

9.

The plan shall include provisions for comments to be expressed by the
public, and contain information on the arrangements by which due
account will be taken of these comments before a decision on the
allocation of allowances is taken.

10. The plan shall contain a list of the installations covered by this
Directive with the quantities of allowances intended to be allocated to
each.
11. The plan may contain information on the manner in which the
existence of competition from countries or entities outside the Union
will be taken into account.
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Annex C: Relevant articles in the EU Monitoring Mechanism Decision
Decision No 280/2004/EC of the European Parliament and of the Council of
11 February 2004 concerning a mechanism for monitoring Community
greenhouse gas emissions and for implementing the Kyoto Protocol, Official
Journal L 049 , 19/02/2004 P. 0001 - 0008
Article 1.
Member States shall, for the assessment of actual progress and to enable the
preparation of annual reports by the Community, in accordance with
obligations under the UNFCCC and the Kyoto Protocol, determine and report
to the Commission by 15 January each year (year X):
(a) their anthropogenic emissions of greenhouse gases listed in Annex A to
the Kyoto Protocol (carbon dioxide (CO2), methane (CH4), nitrous oxide
(N2O), hydrofluorocarbons (HFCs), perfluorocarbons (PFCs) and sulphur
hexafluoride (SF6)) during the year before last (year X-2);
(b) provisional data on their emissions of carbon monoxide (CO), sulphur
dioxide (SO2), nitrogen oxides (NOx) and volatile organic compounds (VOC)
during the year before last (year X-2), together with final data for the year
three-years previous (year X-3);
(c) their anthropogenic greenhouse gas emissions by sources and removals
of carbon dioxide by sinks resulting from land-use, land-use change and
forestry during the year before last (year X-2);
(d) information with regard to the accounting of emissions and removals
from land-use, land-use change and forestry, in accordance with Article 3(3)
and, where a Member State decides to make use of it, Article 3(4) of the
Kyoto Protocol, and the relevant decisions thereunder, for the years between
1990 and the year before last (year X-2);
(e) any changes to the information referred to in points (a) to (d) relating to
the years between 1990 and the year three-years previous (year X-3);
(f) the elements of the national inventory report necessary for the preparation
of the Community greenhouse gas inventory report, such as information on
the Member State's quality assurance/quality control plan, a general
uncertainty

evaluation,

a

general

assessment

of

completeness,

and

information on recalculations performed;
(g) information from the national registry, once established, on the issue,
acquisition, holding, transfer, cancellation, withdrawal and carryover of
assigned amount units, removal units, emission reduction units and certified
emission reductions during the previous year (year X-1);
56

Tomas Wyns

(h) information on legal entities authorised to participate in mechanisms
under Articles 6, 12 and 17 of the Kyoto Protocol, in compliance with
relevant national or Community provisions;
(i) steps taken to improve estimates, for example where areas of the
inventory have been subject to adjustments;
(j) information on indicators for the year before last (year X-2); and
(k) any changes to the national inventory system.
Member States shall communicate to the Commission, by 15 March each year
(year X), their complete national inventory report.

Article 2.
Member States shall, for the assessment of projected progress, report to the
Commission, by 15 March 2005 and every two years thereafter:
(a) information on national policies and measures which limit and/or reduce
greenhouse gas emissions by sources or enhance removals by sinks,
presented on a sectoral basis for each greenhouse gas, including:
(i) the objective of policies and measure;
(ii) the type of policy instrument;
(iii) the status of implementation of the policy or measure;
(iv) indicators to monitor and evaluate progress with policies and measures
over

time,

including,

inter

alia,

those

indicators

specified

in

the

implementing provisions adopted pursuant to paragraph 3;
(v) quantitative estimates of the effect of policies and measures on emissions
by sources and removals by sinks of greenhouse gases between the base
year and subsequent years, including 2005, 2010 and 2015, including their
economic impacts to the extent feasible; and
(vi) the extent to which domestic action actually constitutes a significant
element of the efforts undertaken at national level as well as the extent to
which the use of joint implementation and the clean development mechanism
and international emissions trading, pursuant to Articles 6, 12 and 17 of the
Kyoto Protocol, is actually supplemental to domestic actions, in accordance
with the relevant provisions of the Kyoto Protocol and the Marrakech
Accords;
(b) national projections of greenhouse gas emissions by sources and their
removal by sinks as a minimum for the years 2005, 2010, 2015 and 2020,
organised by gas and by sector, including:
(i) "with measures" and "with additional measures" projections such as
mentioned in the guidelines of the UNFCCC and further specified in the
implementing provisions adopted pursuant to paragraph 3;
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(ii) clear identification of the policies and measures included in the
projections;
(iii) results of sensitivity analysis performed for the projections; and
(iv) descriptions of methodologies, models, underlying assumptions and key
input and output parameters.
(c) information on measures being taken or planned for the implementation
of relevant Community legislation and policies, and information on legal and
institutional steps to prepare to implement commitments under the Kyoto
Protocol and information on arrangements for, and national implementation
of, compliance and enforcement procedures;
(d) information on institutional and financial arrangements and decision
making

procedures

to

coordinate

and

support

activities

related

to

participation in the mechanisms under Articles 6, 12 and 17 of the Kyoto
Protocol, including the participation of legal entities.
[…]

58

Tomas Wyns

Annex D: Selection of quantitative elements in the European Commission’s
2008-2012 NAP guidance
a) Overview of quantified information to be provided in the National
Allocation Plan for 2008-2012
Row

Data table no.

Emissions (Mt CO2eq)

Target under Kyoto Protocol or Burden
A

Sharing Agreement (avg. annual GHG
emissions 2008-12)

B

III

Total GHG emissions 2003 (excluding
LULUCF emissions and removals)

Difference +/C

(row A - row B)

0

(negative means need to reduce)

Av. annual projected total GHG
D

III

emissions 2008-2012 ('with measures'
projection)

Difference +/E

(row A - row D)

0

(negative means need to reduce)

Reduction measures (where relevant)

F

V

G

VI

EU emissions trading scheme

Additional policies and measures
(other than emissions trading),
including LULUCF

H

I

VII

Government purchase of Kyoto
mechanisms

Total reduction measures
(row F + row G + row H)

0
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b)

Overview

of

specific

economic,

emission

and

projected

economic/emissions data to be provided in the National Allocation plan for
the period 2008-2012 according to the new guidance
• GDP evolution (incl. projections) from 1990 to 2012
• GHG emissions evolution (incl. projections) from 1990 to 2012
• Carbon intensity evolution (incl. projections) from 1990 to 2012
• Basic data on the electricity sector (domestic production, imports, exports,
trade balance, share of gas, oil, coal, nuclear and renewable energy)
between 2000 and 2012
• Recent and projected greenhouse emissions per UNFCCC Common
Reporting Format (CRF), excluding additional policies and measures
(between 2003 and 2012)
• Recent and projected greenhouse emissions in sectors covered by the EU
ETS
• proposed allocation for the second trading period in relation to the first
trading period for sectors covered by the EU ETS
• reductions expected by additional policies and measures other than the EU
ETS
• Member States’ planned use of Kyoto Units (CERs, ERUs, AAUs)
• details on new entrants, closures and auctioning
• assumptions on annual average EU allowances prices, crude oil prices,
natural gas prices, coal price, exchange rate, …
c) Substantiating Use of Kyoto units

Member States must substantiate the intended government purchase of
Kyoto units and are requested to provide the following information in the
national allocation plan:
• indicate the amount of Kyoto units planned to be purchased for compliance
with the Kyoto target and any changes in this amount compared to the first
national allocation plan;
• indicate the type of Kyoto units planned to be purchased, along with their
respective projected or contracted purchase price;
• demonstrate the existence of relevant national legislation and budget
allocations;
• provide information on the progress to date in realising the planned
purchases, in particular the quantity of Kyoto units for which emission
reduction purchase contracts have been signed at the time of notification
of the second national allocation plan;
• indicate the envisaged time schedule of still to be effected purchases;
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• outline the administrative arrangements put in place for realising the

planned purchases, such as national programmes or purchase tenders for
purchasing Kyoto units;
• indicate details about the contributions of multilateral or private carbon
purchase funds and the expected delivery of credits;
• demonstrate the existence of contingency measures applicable in the event
that planned purchases and signed purchase agreements result in the
delivery of a lower than expected amount of Kyoto units.
d) Substantiating the effects of other and additional policies and measures

Member States must substantiate the effects of implemented and additional
policies and measures and are requested to provide the following
information in the national allocation plan:
• indicate the implemented policies and measures it considers as significant
in sectors not covered by the EU ETS. For sectoral framework policies
implemented (e.g. rural development plan, waste management plan) the
plan has to provide the individual measures included that are considered to
lead to greenhouse gas emission reductions. For cross-sectoral policies
and measures, the plan has to indicate in which way those measures affect
emissions in the trading and non-trading sectors. The information
provided has to include the year in which the implementation showed full
effect;
• indicate additional policies and measures not yet implemented at the time
of notification which the Member State considers as significant. The plan
has to present information on the status of planning or adoption of
relevant legislation, agreements, incentive programmes, etc. and has to
address the period for which full additional reduction effects are expected;
• indicate the approximate level of current greenhouse gas emissions
represented by the activity targeted by each policy or measure and include
quantified annual emissions reductions for the period 2008 to 2012 for the
policies and measures indicated under the two preceding bullets. If no
quantitative estimation of effects is available, the plan should explain why
this information could not be provided and should include additional
information why the policy or measure is considered to provide significant
emission reduction effects;
• provide assumptions and methodologies used for the quantification of the
effects of indicated policies and measures and provide references to
sources for this information;
• present quantitative indicators to demonstrate the effectiveness of the
policy or measure under the first requirement;
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• indicate how policies and measures presented under the first two

requirements are reflected in the greenhouse gas emissions projections
presented in the plan;
• indicate any developments and trends of the activities targeted by the
policies and measures provided under the first two requirements that could
potentially counteract the reduction effects, e.g. increased production
capacities or growing trends in consumption patterns;
• indicate any overlapping effects among important measures (e.g. effects of
cross-sectoral measures and sectoral measures on the same activity) and
how such double-counting effects have been eliminated in the estimation
of quantitative reduction effects.
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Annex E: Quantified assessment of “Kyoto gap” policies and measures,
substantiation of use of Kyoto units and transport policies and measures as
used in by the European Commission in the assessment of National
Allocation Plans 2008-2012
A. Substantiation of use of Kyoto Units
Where a Member State with a remaining gap to close between its actual
emissions and allowed emissions according to the Kyoto target did not
substantiate

or

insufficiently

substantiated

the

intended

government

purchase of Kyoto units this would have contravened criterion i) of Annex III
(consistency with Kyoto commitment) and as a consequence the intended
total quantity of allowances had to be reduced proportionally. To determine
the required reduction, the proportion of overall emissions that the trading
scheme represents is relevant in comparison with emissions from sources
not covered by the Directive. In practical terms the Commission determined
the required reduction based on the following formula:
Required annual average reduction = (UNSUB GP) * TSS
Where:
UNSUB GP = unsubstantiated annual average intended government purchase of Kyoto units
TSS = trading sector share of total emissions (in 2004)

B. Substantiation of use of polices and measures
The Commission finds a policy and measure is substantiated in particular
where the intended reduction potential is demonstrated to be realistic and
achievable in the period 2008 to 2012, where there are sufficient assurances
that the policy or measure will be implemented following the Commission
decision on the national allocation plan, and where it is demonstrated that
the measure would not have significant overlapping effects to reduce
emissions in installations covered by the EU ETS. Where a Member State with
a remaining gap to close between its actual emissions and allowed emissions
according to the Kyoto target does not substantiate or insufficiently
substantiates another policy or measure this contravenes criterion (i) of
Annex III and as a consequence the intended total quantity of allowances is
reduced proportionally. To determine the required reduction, the proportion
of overall emissions that the trading scheme represents is relevant in
comparison with emissions from sources not covered by the Directive. In
practical terms the Commission determines the required reduction based on
the following formula:
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Required annual average reduction = (UNSUB PM) * TSS
Where:
UNSUB PM = unsubstantiated policy or measure Projections of carbon dioxide emissions
TSS = trading sector share of total emissions (in 2004)

C. Consistency with transport sector emission projections
Carbon dioxide emissions in the transport sector have grown significantly
and reduction measures in the transport sector take considerable time for
the intended effects to be achieved. For the assessment of criterion (i) it is
therefore vital to examine the robustness of expected trends in transport
sector carbon dioxide emissions. The Commission has compared the trend in
transport sector carbon dioxide emissions as presented by the Member State
in the national allocation plan with the trend development in the "European
Energy and Transport Trends to 2030 – update 2005”. Where a Member State
with a remaining gap to close between its actual emissions and allowed
emissions according to the Kyoto target and the trend development assumed
in its national allocation plan is substantially below the one in the "European
Energy and Transport Trends to 2030 – update 2005" the Commission finds
the plan contravenes criterion (i) and as a consequence the intended total
quantity of allowances is reduced proportionally. To determine the required
reduction, the proportion of overall emissions that the trading scheme
represents is relevant in comparison with emissions from sources not
covered by the Directive. In practical terms the Commission determines the
required reduction based on the following formula:
Required annual average reduction = [TRANS EM * (ETT - NAPT)] * TSS
Where:
TRANS EM = transport carbon dioxide emissions in 2005
ETT = trend development 2005 to 2010 in the "European Energy and Transport Trends to
2030 – update 2005"
NAPT = trend development 2005 to 2010 in the national allocation plan
TSS = trading sector share of total emissions (in 2004)

D. Assessing supplementarity obligations related to use of Kyoto units
With respect of Member States, which intend to purchase Kyoto units with
government funds, these purchases are taken into account. The amount of
JI/CDM credits that can be used by installations in the Community scheme in
that Member State is reduced by the annual average amount of intended or
substantiated government purchases. Where assessment in accordance with
these approaches would result in a situation that EU ETS installations in that
Member State would only be able to use JI/CDM credits up to a level of less
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than 10%, the Commission considers that as a minimum threshold
installations should be allowed to use JI/CDM credits up to a level of 10%.
This reflects a reasonable balance between domestic reductions and giving
operators of installations an incentive to invest in projects in developing
countries.
In practical terms the Commission assesses consistency with supplementary
obligations based on the following formulae:
A = base year emissions – emissions allowed under Kyoto target
B = greenhouse gas emissions in 2004 – emissions allowed under Kyoto
target
C = projected emissions in 2010 – emissions allowed under Kyoto target
D = 50 % of Max (A, B, C) – annual average government purchase of Kyoto
units
Maximum allowed limit (in %) = (D / annual average cap) or 10 %
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Annex F: Explaining the allocation methodology used in the 3rd phase of the
EU ETS (2013-2020)
In this Annex we explain the step-wise approach that was used for allocating
allowances in the EU ETS for the period 2013-2020.
Step 1: Determine out of the total allowances and the shares to the powerand non-power sectors
In the first two phases of the EU ETS (i.e. 2005-2007 and 2008-2012) most
allowances were allocated for free by EU Member States. This changes
significantly in the third phase of the system (2013-2020). As from 2013 the
electricity sector will have to purchase all its allowances through auctioning
or on the secondary market. As from 2013 under the EU ETS cap there will
be a part of allowances that will be auctioned and a part that will be allocated
to the industrial (non-power) sectors. A third share is foreseen under the
form of a reserve for new entrants, set at 5% of the total amount of
allowances. New entrants are new installations or extended installations that
enter the EU ETS after 2012.
The division between the amount of allowances to be auctioned and the
allowances to be allocated to the industrial sectors is based on the share of
the historical verified emissions between the two sectors (i.e. power sector
and industrial sectors) in the period 2005-2007.
For each year in the trading period (2013-2020) the above-mentioned
division is corrected downwards with the 1.74% linear reduction factor we
mentioned above.
The auctioning of allowances is guided through a specific EU regulation and
will be executed through 3-4 different auctioning platforms across Europe.
Step 2: Determine the list of industrial sectors exposed to carbon leakage
exposed and the level of free allocation for each sector
The default rule for industrial sector installations is the free allocation of
allowances based on a sectorial benchmark and historical production. We will
come back to this specific allocation method in detail in the next step. But
even for industrial installations there is a difference in the level of free
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allocation based on the fact if sectors are deemed exposed to a significant
risk of carbon leakage:
For installations in sectors or sub-sectors where there is no risk of carbon
leakage the amount of allowances allocated free of charge in 2013 shall be
80 % of the quantity allocated using benchmarks. Thereafter the free
allocation shall decrease each year by equal amounts resulting in 30 % free
allocation in 2020, with a view to reaching no free allocation in 2027.
For installations in sectors or sub-sectors which are exposed to a significant
risk of carbon leakage the amount of allowances allocated free of charge
shall be 100% of the quantity allocated using benchmarks, in 2013 and in
each subsequent year up to 2020.
The table below lists the so-called “carbon leakage factors” (CLF) over the
period 2013-2020 as mentioned above.
Year

2013

2014

2015

2016

2017

2018

2019

2020

1

1

1

1

1

1

1

1

0,8

0,7286

0,6571

0,5857

0,5143

0,4429

0,3714

0,3

Significant
risk for carbon
leakage
No significant
risk for carbon
leakage

The EU ETS has a very specific definition of when a sector or sub-sector is
deemed to be exposed to a significant risk of carbon leakage. This is the
case if:
(a) The sum of direct and indirect additional costs induced by the
implementation of the EU ETS would lead to a substantial increase of
production costs, calculated as a proportion of the gross value added, of at
least 5 %; and
(b) The intensity of trade with third countries, defined as the ratio between
the total value of exports to third countries plus the value of imports from
third countries and the total market size for the EU (annual turnover plus
total imports from third countries), is above 10 %.
Notwithstanding the above, a sector or sub-sector is also deemed to be
exposed to a significant risk of carbon leakage if:
(a) The sum of direct and indirect additional costs induced by the
implementation of the EU ETS would lead to a particularly high increase of
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production costs, calculated as a proportion of the gross value added, of at
least 30 %; or
(b) The intensity of trade with third countries, defined as the ratio between
the total value of exports to third countries plus the value of imports from
third countries and the total market size for the EU (annual turnover plus
total imports from third countries), is above 30 %.
The additional relative direct and indirect costs compared to gross value

added as mentioned above are calculated as shown in the formula below.
The intensity of trade for a sector as mentioned above is more specifically
defined as:

With R the ratio between the total value of exports to third countries plus the
value of imports from third countries and the total market size for the
Community (annual turnover plus total imports from third countries).
Analytically this can be presented as the above equation, where X represents
the total value of exports to third countries, M the value of imports from
third countries and Y the annual turnover for the EU.
In the table below we show as an example the summary outcome of the
analysis using the above criteria. The area marked in red shows is the part
where (according to the criteria and thresholds) there is a significant risk for
carbon leakage. The small blue dots represent industrial sectors in Europe.
The majority of sectors exposed (in the red area) is there because of the
criterion on trade exposure.
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Step 3: Establish the benchmarks for industrial activities
In defining the principles for setting ex-ante benchmarks in individual
sectors or sub-sectors, the starting point shall be the average performance
of the 10 % most efficient installations in a sector or sub-sector in the EU in
the years 2007-2008. The above-mentioned relative performance is defined
as the amount of CO2 emissions that occur when producing one production

unit (e.g. one tonne of hot iron).
Step 4: production data collection and calculation of “provisional” installation
level allocation
In the previous step we identified the benchmark (BM). However, because the
benchmark is a relative unit (i.e. tonnes of CO2 per unit of product), to get to
the total (absolute) allocation this benchmark (BM) will have to be multiplied
by a production (P) activity data based on a historical reference period. In
order to ensure that this reference period is as far as possible representative
of industry cycles, covers a relevant period where good quality data is
available and reduces the impact of special circumstances, such as temporary
closure of installations, the historical activity levels have been based on the
median production during the period from 1 January 2005 to 31 December
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2008, or, where it is higher, on the median production during the period
from 1 January 2009 to 31 December 2010. For new entrants, the
determination of activity levels should be based on standard capacity
utilisation based on sector-specific information or on installation-specific
capacity utilisation.
The total (provisional) allocation to an installation over the period 20132020 is given by the formula below. We repeat that this formula also must
include the carbon leakage factor (CLF), which was mentioned under step 2.

While the allocation rules and benchmarks are decided at the EU level, the
implementation of the rules is the responsibility of the Member States. In
practice this means that the Member States are responsible for the collection
and verification of data that are necessary to allocate allowances to individual
installations. These are the so-called National Implementation Measures
(NIMs).
The Member States have to submit these provisional allocations to the
European Commission, which has to verify and approve them.
Step 5: Consistency check with total cap and final allocation & cross-sectorial
correction
The final step happens once the European Commission has verified the NIMs
by the Member States. It is possible that the sum of the bottom up allocation
using the benchmarks and production data is higher than the total industrial
sector share of allowances, which was determined under step 1. If that is the
case, the EU ETS directive states that a uniform cross-sectorial correction
factor (CSCF) needs to be applied. This factor will balance the bottom-up
allocation with the top-down cap.
The formula below gives the final allocation to each installation, now

including the cross-sectorial correction factor.
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In September 2013 the European Commission determined, after the
verification of the NIMs, the cross-sectorial correction factor. The figure in
2013 is 94.27 % and the figure for 2020 is 82.44 %. The average crosssectorial correction is therefore 88.42 % over the period 2013 to 202031.

31

See

http://ec.europa.eu/clima/policies/ets/cap/allocation/docs/cross_sectoral_correction_factor_en.pdf for a
detailed explanation on the working and application of the cross-sectorial correction factor.
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Annex G: Relevant equity or intra-EU solidarity related articles in the third
phase of the reviewed EU ETS (2013-2020) Directive
Article 10
Auctioning of allowances

1. From 2013 onwards, Member States shall auction all allowances which are
not allocated free of charge in accordance with Article 10a and 10c. By 31
December 2010, the Commission shall determine and publish the
estimated amount of allowances to be auctioned.
2. The total quantity of allowances to be auctioned by each Member State
shall be composed as follows:
(a) 88 % of the total quantity of allowances to be auctioned being distributed
amongst Member States in shares that are identical to the share of verified
emissions under the Community scheme for 2005 or the average of the
period from 2005 to 2007, whichever one is the highest, of the Member State
concerned;
(b) 10 % of the total quantity of allowances to be auctioned being distributed
amongst certain Member States for the purpose of soli- darity and growth
within the Community, thereby increasing the amount of allowances that
those Member States auction under point (a) by the percentages specified in
Annex IIa; and
(c) 2 % of the total quantity of allowances to be auctioned being distributed
amongst Member States the greenhouse gas emissions of which were, in
2005, at least 20 % below their emissions in the base year applicable to them
under the Kyoto Protocol. The distribution of this percentage amongst the
Member States concerned is set out in Annex IIb.
For the purposes of point (a), in respect of Member States which did not
participate in the Community scheme in 2005, their share shall be calculated
using their verified emissions under the Community scheme in 2007.
If necessary, the percentages referred to in points (b) and (c) shall be adapted
in a proportional manner to ensure that the distribution is 10 % and 2 %
respectively.

Article 10c
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Option for transitional free allocation for the modernisation of electricity
generation
1. By derogation from Article 10a(1) to (5), Member States may give a
transitional free allocation to installations for electricity production in
operation by 31 December 2008 or to installations for electricity production
for which the investment process was physically initiated by the same date,
provided that one of the following conditions is met:
(a) in 2007, the national electricity network was not directly or indirectly
connected to the network interconnected system operated by the Union for
the Coordination of Transmission of Electricity (UCTE);
(b) in 2007, the national electricity network was only directly or indirectly
connected to the network operated by UCTE through a single line with a
capacity of less than 400 MW; or
(c) in 2006, more than 30 % of electricity was produced from a single fossil
fuel, and the GDP per capita at market price did not exceed 50 % of the
average GDP per capita at market price of the Community.
The Member State concerned shall submit to the Commission a national plan
that provides for investments in retrofitting and upgrading of the
infrastructure and clean technologies. The national plan shall also provide for
the diversification of their energy mix and sources of supply for an amount
equivalent, to the extent possible, to the market value of the free allocation
with respect to the intended investments, while taking into account the need
to limit as far as possible directly linked price increases. The Member State
concerned shall submit to the Commission, every year, a report on
investments made in upgrading infrastructure and clean technologies.
Investment undertaken from 25 June 2009 may be counted for this purpose.
2. Transitional free allocations shall be deducted from the quantity of
allowances that the respective Member State would otherwise auction
pursuant to Article 10(2). In 2013, the total transitional free allocation shall
not exceed 70 % of the annual average verified emissions in 2005- 2007
from such electricity generators for the amount corresponding to the gross
final national consumption of the Member State concerned and shall
gradually decrease, resulting in no free allocation in 2020. For those Member
States which did not participate in the Community scheme in 2005, the
relevant emissions shall be calculated using their verified Community scheme
emissions under the Community scheme in 2007.
The Member State concerned may determine that the allowances allocated
pursuant to this Article may only be used by the operator of the installation
concerned for surrendering allowances pursuant to Article 12(3) with respect
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to emissions of the same installation during the year for which the
allowances are allocated.
3. Allocations to operators shall be based on the allocation under the verified
emissions in 2005-2007 or an ex-ante efficiency benchmark based on the
weighted average of emission levels of most greenhouse gas efficient
electricity production covered by the Community scheme for installations
using different fuels. The weighting may reflect the shares of the different
fuels in electricity production in the Member State concerned. The
Commission shall, in accordance with the regulatory procedure referred to in
Article 23(2), provide guidance to ensure that the allocation methodology
avoids undue distortions of competition and minimises negative impacts on
the incentives to reduce emissions.
4. Any Member State applying this Article shall require benefiting electricity
generators and network operators to report every 12 months on the
implementation of their investments referred to in the national plan. Member
States shall report on this to the Commission and shall make such reports
public.
5. Any Member State that intends to allocate allowances on the basis of this
Article shall, by 30 September 2011, submit to the Commission an
application containing the proposed allocation methodology and individual
allocations. An application shall contain:
(a) evidence that the Member State meets at least one of the conditions set
out in paragraph 1;
(b) a list of the installations covered by the application and the amount of
allowances to be allocated to each installation in accordance with paragraph
3 and the Commission guidance;
(c) the national plan referred to in the second subparagraph of paragraph 1;
(d) monitoring and enforcement provisions with respect to the intended
investments pursuant to the national plan;
(e) information showing that the allocations do not create undue distortions
of competition.
6. The Commission shall assess the application taking into account the
elements set out in paragraph 5 and may reject the application, or any aspect
thereof, within six months of receiving the relevant information.
7. Two years before the end of the period during which a Member State may
give transitional free allocation to installations for electricity production in
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operation by 31 December 2008, the Commission shall assess the progress
made in the implementation of the national plan. If the Commission
considers, on request of the Member State concerned, that there is a need for
a possible extension of that period, it may submit to the European Parliament
and to the Council appropriate proposals, including the conditions that
would have to be met in the case of an extension of that period.
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